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Bjarne MELKEVIK"

Abstract: «<Shame on American Legal education»: An Critical reading of Alan Watson. The
author takes advantage of reading Alan Watson's book "Shame on American Legal Education" to
reflect on what is happening today in iusfacultaire culture. On the basis of Watson's assertion that
American legal education is shamefully bad and deficient, the author examines successively the false
Socratism, which today, in an anti-pedagogical way, undermine the teaching of law; the lure of the
case-book method and the legal incompetence that is lodged there; and the phenomenon of poorly
trained professors and shoddy research that are becoming more and more widespread. The author
deplores the fact that a new legal anti-culture has taken root in the shortcomings and that there is a
rampant stupidisation of legal education. He takes a stand in favor of a legal education promoting
intelligence and rationality, which takes seriously the demands of modern law and above all its
quality, and who can manage the indispensable dialogue between theory of law and practice of law.

Keywords: Legal Education; Legal Formation; Legal Didactics; Law Schools; Legal Theory,
Philosophy of Law.

C’est par un heureux concours de circonstances que notre attention a été conduite
vers le livre «The Shame of American Legal Education » ["Honte a I'enseignement juridique
américain »] d’Alan Watson®. Publié hors du circuit ordinaire et surtout promotionnel des
livres juridiques académiques, rien ne nous indiquait que le livre existait : il était hors
radar, dans les limbes de « ce dont on ne parle pas ».

La raison se situe dans ce que suggere, sans aménagement, le titre, a savoir que :
I’éducation juridique américaine est honteusement mauvaise et déficitaire ou en tout cas,
surestimée. C'est, en effet, tout ce que déplore et critique Alan Watson dans son ouvrage.
Ses réflexions énergiques et solides s’appuient sur des années d’expérience, en tant que
professeur de droit, dans des law-schools américaines, ce qui nous interpelle fortement
puisque cela exige une prise de conscience et I'adoption d’une position engagée et non
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ambigué. Autrement comment étre professeur de droit sans s’interroger sur ce que nous
faisons et sur ce qui prend tout son sens dans une telle fonction, dans une telle vocation ?
Ne faut-il pas, énergiquement, se questionner sur ce qu’il est en, réellement, dans le petit
monde de I'enseignement juridique, ne fut-il qu’états-unien ? Et, a ce titre, ne convient-il
pas de se rappeler cette petite vérité irritable, qui veut que ce soit incontestablement aux
Etats-Unis que se révele souvent, en premier, ce qu’attend « patiemment » le reste du
monde?? Au vu de tout ceci, notre objectif, dans cet essai, sera d'examiner, d’analyser et
d’expliquer, de facon critique, les propos d’Alan Watson3, de méme que de réfléchir, en
tant que professeur, juriste et iusphilosophe, sur les lecons qu’il faudra en retenir.

En toute lucidité, quelle sera notre réaction face a la « marchandisation», la
« mondialisation » (« globalisation ») et la « culturalisation » (« multiculturalisation »,
« pluralisation ») galopantes, pour ne rien ajouter quant a la « crétinisation » des Facultés de
droit et de I’enseignement du droit ? Ne faut-il pas se montrer quelque peu sceptique et
critique a I'égard de I"avenir qui nous attend* ? Comment réagir a I'égard des résultats de
recherches juridiques avancées qui ne valent que des pacotilles® ? Et le fait de se poser de
telles questions ne montre-t-il pas qu’aujourd’hui, tout est loin d’étre rose dans les
Facultés de droit ? Est-il utile de paraphraser Shakespeare et « Hamlet » et dire qu’il y a,
de toute évidence, quelque chose de pourri aux royaumes iusfacultaires®?

Ceci étant dit, nous pouvons désormais focaliser notre attention sur les thémes
centraux de la « Honte a I'éducation juridique américaine » d’Alan Watson’. Dans un premier
temps, nous débuterons par une analyse, en profondeur, de ses critiques quant aux
enseignements juridiques américains, de méme que de lI'idéologie langdellien, le platonisme
formaliste, le faux socratisme et I'impasse pédagogique. Ensuite, dans un second temps, nous
nous pencherons sur sa critique de la « case-book method » et de |'anti-pédagogie qui s’y
loge et, surtout, sur la question de la « méthodologie » juridique. Enfin, dans un troisieme
temps, nous analyserons la situation désastreuse relative a la formation des professeurs
de droit et aux écrits « juridiques » de pacotille. Si ces trois « critiques » se veulent
franches et directes, c’est pour mieux considérer et problématiser ce qui se fait réellement
dans les law-schools dominantes et de références®.

1. La critique de I'idéologie langdellien et le faux socratisme

C’est sur un diagnostic réaliste que se fonde la critique d’Alan Watson. Il constate,
tel un clinicien, que I'enseignement dans les facultés de droit aux Etats-Unis se révéle étre,
grosso modo, lamentable, mauvais et contre-productif. Il constate également que cet
enseignement en classe souffre d’un manque de systématicité et de logique rationnelle,
qui nuit aux étudiants®. C’est I'idéologie langdellien et le faux socratisme, ayant mis le
grappin sur I'enseignement du droit aux Etats-Unis, qu’Alan Watson critique et rejette, en
ce que ces méthodes sont pédagogiquement néfastes et inappropriées.

Afin de mieux comprendre la critique de Watson, il convient d’abord d’analyser
I'idéologie langdellien et le platonisme formaliste, avant de s’attarder, par la suite, sur le
modeéle du faux socratisme en tant qu’anti-pédagogie qui « plombe » I'enseignement du droit.
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L’idéologie langdellien et le platonisme formaliste

L'idéologie langdellien représente aujourd’hui le modele de pensée (et
d’enseignement) structurant d’une Faculté de droit états-unienne. L'avenement et la
consolidation victorieuse de cette idéologie se démarquent, sans conteste, comme le moment
fort pour comprendre ['histoire et les différentes transmutations intervenues dans
I’enseignement du droit aux Etats-Unis depuis la fin du dix-neuviéme siécle. Christopher
Columbus Langdell (1826 — 1906)*° I'impose, en tant que doyen a la Faculté de droit de
I’'Université Harvard (poste qu’il occupe de 1870 a 1895), par une réforme conjecturale en
profondeur'?,

Comme le rappel Watson :

Cela a été introduit par Christopher Colombus Langdell, doyen de la Harvard
Law School, qui croyait que le droit était une science, et devrait étre enseigné dans
une méthode scientifique de cas. (...) Le résultat est absurde. Mais la tradition, une
fois établie, n’est pas facilement délogée.?

En effet, Christopher Columbus Langdell rejetait aprement le modele pédagogique
de I'enseignement juridique de I'époque, qu’il blamait d’étre trop magistral (et doctrinaire). Il
préférait un modéle nouveau et « scientifique » de I'enseignement du droit supposé (plutdt a
tort) étre plus professionnel et plus «clinique ». Il va I'imposer, remplit de la croyance
personnelle que le « droit » n’est finalement qu’une science comme une autre et que rien
ne I'en distingue véritablement.

Enseigner le « droit » se révele, imagine Langdell, identique a un processus de
découverte scientifique (c.-a-d. logique et inductif), ou les étudiants doivent « repérer » en
classe « le droit » en particulier, afin de mieux le comprendre en général. Tel un professeur de
chimie qui laisse librement ses étudiants faire des expériences en toute confiance (et
n’interviendra qu’en cas de « danger »), le professeur de droit doit agir de méme, en laissant
aller les étudiants et observer ou cela les mene. Le résultat d’'une telle séance
d’expérimentation devrait a la fin, croyait Langdell, se résumer dans la découverte,
supposément, d’un droit (sic) « en général » (ou en idée platonicienne « formaliste »). En tout
cas, « le droit » va se manifester, pour celui qui travaille, sous le mode d’un succes clinique
et pareil a un succés « en classe ».

Langdell croyait profondément que I'enseignement juridique consistait a imiter
scrupuleusement I'exemple des sciences naturelles, des sciences dures, en vue d’obtenir des
résultats tangibles et quantifiables. Si on suit son raisonnement, le modéle d’enseignement
doit étre analogue au travail en laboratoire ou a celui s’effectuant sur un chantier de
construction, avant d’étre transposé, abstraitement, vers la salle de classe. L’analogie lui
suggere en effet que, si les sciences naturelles s’enseignent dans un laboratoire,
I’enseignement du droit devrait suivre son exemple puisqu’il ne s’agit que de travailler sur
des « choses jugées », sur des « cas » (c.-a-d. a partir d’'une sélection d’abrégés issus du
répertoire jurisprudentiel; nous y reviendrons), le tout en vue de reconstruire, en principe
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(i.e. en idée platonicienne-formaliste), le droit qui « est ». Ce qu’atteste le ciel platonicien
(en dévoilant intégralement autant I'état « réel » du monde que le « droit » existant) trouve,
de ce fait, sa légitimation dans sa force et son efficacité. C'est justement la méme « force et
efficacité » qu’Hans Kelsen a affirmée dans ses écrits, a partir des années 1920%.

Langdell s’avere étre un partisan convaincu du « positivisme platonicien » (ou
formaliste!4, ou encore de formalisme platonicien), une position largement dominante dans le
milieu juridique « formaliste » de I'époque (et méme aujourd’hui, surtout chez les
constitutionnalistes). Une position platonicienne qui I'encourage a croire que toutes les
sciences se rejoignent, sans distinction et sans différenciation, dans le professionnalisme et la
technique. Et surtout, il déduit, a tort selon nous, qu’il n"existe pas un « professionnalisme »
vraiment propre au « droit » ni a la science « juridique », sinon un professionnalisme en
général, au-dessus de toute spécificité juridique et, surtout, opposée a I'autonomie du
droit. Et le dernier nous rappelle que la lutte contre 'autonomie du droit (en pratique et
en théorie) ne date pas d’hier et a de multiples sources idéologiques.

A le suivre, I'étudiant doit (supposément) apprendre « le droit » en analysant le
droit de maniére abstraite (dans la singularité de ce qui a été effectivement jugé®®) qu’il
doit comprendre (en principe par induction!®) « en gros »; et le tout, sans jamais recevoir
un quelconque enseignement sur la maniere dont s’effectue adéquatement une analyse de
maniere générale. Langdell, de toute évidence, ne se rend pas compte qu’une opération
singuliere d’induction, opérationnalisée en tant que prémisse d’un enthymeme (ou syllogisme
tronqué?’) est irrémédiablement fausse, illogique et irrationnelle, et que le saut du « petit »
vers le «grand» ne peut rationnellement jamais se réaliser sous le mode d’une
« compréhension » ou d’une « connaissance », ni au singulier ni dans une « généralité »
supposée’®. En réalité, aucune induction ne méne 3 la « connaissance ». Un cas singulier, de
méme qu’une multitude de cas jugés, ne peut conduire a pouvoir en faire une « généralité ».
De plus, il ne s’agit en rien d’un processus permettant de découvrir ce « qu’il en est réellement
». Nonobstant les croyances de Langdell, le prétendre serait une tricherie intellectuelle (et
morale) et, pire encore, cela ne nous permet pas d’arriver a comprendre comment notre
psychologie peut se jouer de nous pour mieux nous desservir, a regret®®.

C’est rationnellement et logiquement impossible car, en effet, il n’y a rien dans le
« petit » (c.-a-d. dans la « chose jugée » et dans un texte jurisprudentiel) qui permet de
remplir le vide entre le « petit » et le « grand ». Personne ne peut non plus prétendre étre
capable de sauter hardiment vers une conclusion en utilisant un terme, si ce dernier ne lui
a jamais été expliqué. On ne peut donc valablement pas porter d’affirmation sur « le droit
en général » par « un droit » au singulier, sorti de nulle part. C'est en effet insensé et
irrationnel, d’autant plus que tout cela se joue et se déjoue a l'intérieur de la psychologie
individuelle et a la merci méme de cette psychologie. Logiquement, I'induction a partir des
« choses jugées » nous conduira généralement nulle part, sauf vers un retour des « choses
jugées » et sans recevoir de concept supplémentaire ! Le fait de croire qu’il existe une
« logique unique », une nécessité logique, qui viendrait nous imposer une « cause »
explicative (i.e. une cause conceptuelle quelconque, ou spécifiquement la révélation de la
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cause et du concept du « droit »), reléve clairement de I'irrationnel, de la manipulation, ou
encore des dédales insondables de notre propre univers psychologique.

L’analyse d’un texte de la « chose jugée » est, insiste Alan Watson, logiquement et
pédagogiquement « mutilée » si aucune explication systématique et rationnelle n’est
développée ou produite raisonnablement, en toute indépendance, en se demandant
«pourquoi »%°. Et pour cela, il convient non seulement de s’interroger intellectuellement sur le
sens juridique du « pourquoi » mais, également, de s’attarder sur I'importance du fait
gu’elle soit « a part » et logiquement |a en tant que doctrine juridique.

Approfondissons I'argument et retenons-en qu’il est irrationnel de fermer les yeux
sur tout ce qui est contextuellement « sous-entendu » dans une analyse d’une « chose jugée »
(c'est le cas lorsque les jugements ne sont pas soigneusement analysés en tant que cas
particuliers et n’ayant de sens qu’a l'intérieur d’un ordre judiciaire en soi problématique et
« sous enquéte »). Il est en effet absurde de ne pas analyser la jurisprudence au niveau méme
de sa construction et de sa structure, en tant que telle et a I'égard d’un ratio decidendi que le
praticien (autant que le théoricien) construit pour donner un sens, que ladite jurisprudence
(et toute jurisprudence) ne posséde pas en soi. Cela appauvrit irrémédiablement la
compréhension qu’un étudiant peut se faire de son role de futur juriste. Il ne pourra pas le
comprendre, si personne ne le lui a jamais appris. Il s’agit |a d’'un des roles de la doctrine
juridique en tant que « fournisseur de sens »; on comprend alors toute la responsabilité
qui pese sur ses épaules !

A contrario, sans explication et sans « mise en contexte », tout exercice langdellien d’un
abrégé jurisprudentiel flotte en air, pareil a une métaphysique qui prendrait la forme d’un
nuage changeant chaque milliseconde. Si une personne ignorante peut avoir I'impression
d’avoir compris, le fait est que c’est justement cette ignorance dans la « compréhension » qui
le condamne a ne pas comprendre, voire méme a ignorer, qu’il n’a pas compris.

Le « faux socratisme » des law-schools, accentuons-le, ne cherche ni I'universel, ni
le « conceptuel », ni la rationalité juridique et ni, non plus, la rationalité d’une pratique
juridique au service des clients. Il n’interroge en rien le domaine propre de la rationalité a
I'égard du juridique, il ne mobilise pas I'histoire, la science, la société ou encore la pratique du
droit pour mieux, adversa sententia, s'illusionner a I'égard des idées platoniciennes qui sont
supposées étre disponibles via la révélation, grandeur nature, des principes et des regles de
droit (et tout ce qui va avec!). Rien de bon n’en sortira !

Alors, quand Alan Watson nous enseigne qu’en l'absence d’un enseignement
synthétique (et rationnel) les étudiants ne recevront guére autre chose qu’un amas d’abrégés
éparpillés de jugements sélectionnées et écourtées infidelement et idéologiquement par
chaque professeur, il a raison. Ce qui est irrationnel, c’est de vouloir nourrir le peuple en
distribuant des pierres, plutét que du pain?!! Sans une explication doctrinale actualisée
pour éclairer, guider et expliquer rien ne peut étre compris, avec responsabilité. Combien
d’étudiants en droit saisissent alors que le modeéle langdellien nuit a la compréhension du
droit et a la formation d’un esprit juridique critique et réfléchi et que, in fine, cela nuit a
leur formation en tant que juristes ?
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Le faux socratisme et le désarroi étudiants

L'idéologie langdellien se targue d’étre « pédagogique » et « socratique », la ou
Alan Watson (et nous agréons) ne voit qu’un modele élitiste (incontestablement eugénique),
une célébration de l'univers platonicien et des idéaux-sophismes concernant le « droit ».
C'est, indique-t-il, une anti-pédagogie batie sur la sophisterie et sur une idéologie qui trompe
les étudiants en les laissant désarmés et bouche bée devant la complexité et les difficultés
des raisonnements juridiques (nécessairement complexes)??. Surtout, c’est une forme
d’enseignement en hauteur qui abandonne les étudiants a eux-mémes, car personne ne
leur explique adéquatement et systématiquement le « sens du droit a construire », qui est en
jeu dans un cas juridique spécifique, de méme gu’en général. Il s’agit la d’'une tendance. Or, de
quelle sorte de « pédagogie socratique » parlons-nous ? Ne s’agit-il pas, suggere Alan Watson,
que d’une imposture et d’un faux socratisme anti-pédagogique ? A cet égard il écrit :

La méthode socratique. La méthode dite socratique de I'enseignement - un abus
de langage en fait - est endémique aux Etats-Unis. (........) Ceux qui l'utilisent - la grande
majorité des professeurs de droit - croient qu'ils aiguisent les compétences analytiques.
Dans une large mesure, je suis en désaccord : c'est I'enseignement par la terreur. Le
professeur prend, habituellement apparemment au hasard, un étudiant qu’il questionne
sur une affaire donnée. L'étudiant peut rarement répondre de maniére satisfaisante. 23

Alan Watson insiste fortement sur les dégats psychologiques (et moraux) qu’une
telle posture provoque chez les étudiants. Comme il le souligne, une fois en classe la
séance langdellien devient, pour I'étudiant en droit, un acte de soumission qui oscille entre la
terreur et I'apathie, ou le plus important sera de se « sauver » plutot qu’apprendre. Dans ce
climat de terreur, celui ou celle qui sera soumis a l'interrogation « fausse socratique »
souffrira et endurera, tandis que celui qui aura l'occasion d’y échapper s’évadera
psychologiquement a 'intérieur de lui-méme?*. D’ou la stratégie estudiantine de « fermer
les oreilles » sur ce qui se passe en classe, pour mieux se préparer psychologiquement
quand ce sera & son tour d’étre malchanceux®.

Au niveau pédagogique, une telle logique de terreur ne permet a personne de
comprendre, en profondeur, le domaine juridique : c’est-a-dire ni ses finalités, ni ses
techniques et ni, non plus, le sens moderne du droit. Et comme il est vrai que les étudiants
ne peuvent rarement répondre adéquatement, la logique du « questionnement » a
I'aveugle et sans guidage sera forcément un exercice « inquisitoire » ou le coupable se
devra d’avouer qu’il n’a rien compris et rien appris pour, en fin de compte, ne recevoir
gu’un sourire hautain d’un professeur qui ne daignera pas donner d’explication. C’est une
anti-didactique, une anti-pédagogie, qui se moque des étudiants et qui refuse de les aider
a apprendre et a comprendre le domaine juridique. Dans ce cas, comment agir, penser et
procéder a I'égard d’une question de droit ? Comment arriver a comprendre si aucune
explication n’est donnée ? Ou encore, comment étre slr d’avoir compris, si cela ne peut
jamais étre confirmé d’une maniere ou d’une autre ? Comment apprendre a nager, si on
ne vous permet que de flotter ?
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Une conséquence de cette fagon d’enseigner c’est que, de maniére pédagogique,
I’apprentissage du droit ne pourra jamais se réaliser dans les amphithéatres ou dans les
salles de classe. Comme ils ne sont pas a ce point stupides, les étudiants vont rapidement se
rendre compte que le plus important, ce n’est pas I'étude du droit en classe, mais bien la
nécessité (presque animaliére, atavique et « darwinien ») de survivre, de ruser et de se
prémunir contre le risque de se ridiculiser lors des séances langdellien de faux socratismes.
Dans cet acte de « prévision », c’est 'apprentissage en privé qui sauve les « bons » étudiants.
On va pouvoir, de ce fait, distinguer ceux qui sont préts a s’investir pour survivre, des
autres. D’ou le rdle inattendu (et le trafic) des notes d’étudiants des cours des années
précédentes et les manuels lus en cachette et en « étude libre », sans guidage et sans
explication professorale. Et quant aux « anciennes notes de cours », les étudiants qui
viennent d’un milieu aisé (et d’alumni juridique) auront tous les avantages que les autres
étudiants qui viennent d’'un milieu modeste (et qui n’auront pas pu se renseigner sur les
modes de survie) n’auront jamais.

Le résultat de I'idéologie langdellien c’est qu’aucune explication claire quant « au
sens du droit » n’est fourni aux étudiants. A aucun moment, ils ne recevront un éclaircissement
rationnel et un développement doctrinal explicatif aptes a leur faire comprendre comment
tout ceci fonctionne juridiguement et comment cela peut prendre tout son sens en pratique.
lls ne verront pas quels sont les vecteurs logiques et argumentatifs qui sont mis en ceuvre
dans le droit moderne et de la méme maniére, ils ne pourront jamais savoir comment
mobiliser adéquatement I'expérience accumulée qu’un ordre juridique collige dans sa
jurisprudence.

Comme le remarque Alan Watson:

Imaginez donc un cours universitaire de physique ol seules quelques
expérimentations isolées font cas d’études, ol le lien entre I'un et I'autre n’est pas
expliqué, ol les fondements théoriques ne sont pas présentés et ou la quasi-totalité
des écrits des spécialistes sont ignorés. Le résultat est absurde. %°

Absurde en effet ! Facile de lui donner raison ! Or, n’est-il pas étrange de ne s’en
tenir (c’est le cas pour Langdell) qu’au seul critére (pourtant non défini et non spécifié) de
« succes en classe » ? Egalement, n’est-il pas absurde de soutenir que la qualité et la vérité
emporteront toujours la victoire sans qu'’il soit nécessaire de faire quoi que ce soit pour
vérifier cela ? L'alternance pédagogique (et didactique) d’'une bonne et d’une mauvaise
réponse est pourtant clairement exclue, car une telle méthodologie n’est pas considérée
comme étant réellement pertinente. Pour cela, il faudrait que le professeur daigne
expliquer le « pourquoi », le « comment » et la « raison et la logique » d’un raisonnement
juridique de qualité. A savoir : pourquoi une mauvaise réponse est « mauvaise » et une
bonne réponse « bonne » et, surtout, comment faire pour leur « donner du sens » dans le
domaine juridique; ce que ne permet jamais le faux socratisme de Langdell.

Or, si c’est uniquement le succes en classe qui prévaut et qui compte, le caractere
pratique (et méme évaluatif) du droit échappe a la compréhension, précisément parce
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que la logique de répétition (rappelant nos propos sur les limites de I'induction) n’ouvre
pas la porte a l'innovation ou a la maitrise de ce qui peut étre fait dans le domaine
juridique. Si le critere de Langdell n’était que I'horizon d’un « succés en classe », on
pourrait l'illustrer par des aveugles qui guident les aveugles en se réjouissant d’avancer
ensemble ! De ce fait, le « faux socratisme » n’exploite-t-il pas, ici, une faille psychologique
chez l'individu moderne et, plus spécifiquement, sa propension a chercher le juridique
dans la réverie qu’inspire le mot « droit » ? Une faille psychologique oU, tout en hissant
indument le drapeau de « la critique, de I'ouverture et du pluralisme » (les mots magiques
qgue trahissent régulierement les partisans du Ligue du politiquement et moralement
correct, du pluralisme idéologique ou du post-post), il ne s’agit, en fin de compte, que
d’éviter a tout prix de faire des critiques, de faire des vagues et, surtout, d’éviter des
interrogations pertinentes et utiles sur notre facon de faire le droit. Le futur ne sera alors
gue business, management, gouvernance, développement durable et dos courbés.

2. Critique contre le leurre non tenu des « recueils d’arréts »

Examinons maintenant, avec Alan Watson, I'inculture des « case-book » et leur role
anti-pédagogique?’. C’est la conséquence logique et rationnelle découlant de la critique
précédente, contre le faux socratisme et la démission professorale. Il juge, en effet, que la
case-book method est corruptrice et mauvaise autant pour les étudiants que pour les
professeurs. C'est pour lui une « inculture » qui, sans portée pédagogique réelle, n’apporte rien
de bon et ne sert finalement qu’a rendre I'esprit plus mou et manipulable. Il s’agit la d’une
inculture, d’'une anti-pédagogie, d’'une non-méthodologie et d’une futilité qui trompe et
déroute les étudiants et dont il faut se débarrasser dans la mesure du possible. Regardons
dongc, de plus prés, les arguments qui appuient ces jugements.

Une méthode néfaste d’anti pédagogie

Soulignons que, pour Alan Watson, les « case-books » sont mal faites, car elles sont
concoctées sans expliquer le sens juridique qui est engagé dans la « chose jugée » et sans
gu’une analyse quant au fonctionnement réel et pratique du droit ne soit fournie. Les
« case-books » entrent, de ce fait, dans une anti-pédagogie aveuglante, puisqu’il n’existe
aucun enracinement dans cette pratique contextuelle problématisée. De plus, elle ne
fournit aucune explication pouvant ajouter de la matiére a cette pratique. L'appréciation
d’Alan Watson est subséquemment sans appel. En effet, une large part de I'ouvrage «
Honte a I'enseignement juridique américaine » sert a illustrer en détail pourquoi les « case-
books » sont mal faites et pourquoi il y a tant de raisons de s’en méfier pour, in fine,
arriver a se défaire completement de ce systéme.

Alan Watson déplore, avant tout, I'effet néfaste des « case-books » relatif a la
formation juridique qui, au lieu d’éveiller I'intelligence juridique, n’est en fin de compte
gu’une anti-doctrine problématique:
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« L'approche du recueil américain (...) est confuse et peu informative. Les cas
individuels sont édités abrégés et arrachés de leur contexte. Les étudiants ne sont
pas informés si l'affaire est importante pour la compréhension du droit ou est plutét
périphérique. lls ne recoivent pas non plus un apercu des grands principes de la
question. Puisque c'est I'approche standard dés la premiére journée dans I'école de
droit, les étudiants de premiére année deviennent paranoiaques. Les étudiants de
deuxieme année s'ennuient, un constat reconnu comme tel par la quasi-totalité des
professeurs de droit. »*8

S’observent clairement, accentue Alan Watson, des « case-books » remplies
d’abrégés et de cas amputés et mutilés, qui ne sont jamais présentés intégralement. Ceux-
ci vont plut6t osciller entre une courte présentation (une version de quelques lignes), une
longue citation (une version d’une demi-page) ou une version de quelques pages®°. On
retrouve également des abrégés présentés en vrac, sans aucun soin et sans aucune
logique sur le plan juridique. Il s’agit, souligne Alan Watson, d’un péle-méle artistique, au-
dela de tout critere de systématicité et de rationalité, ol le professeur faux socratique « ne
s'implique pas » véritablement avec les étudiants et, surtout, ou il joue son propre jeu. Dit
autrement, on est face a un jeu de pouvoir ou le professeur prend « soin » de sélectionner ces
abrégés parce qu’ils sont « singuliers », « exotiques » et « littéraires » ou encore parce qu'’ils
sont affectionnés (pour de mauvaises raisons ?) par un des composants de la Ligue du
politiquement correct. Or, cette idée ambitieuse de résumer, par exemple en abrégé, les
« choses jugées » dans le domaine de la « responsabilité civile » par quelques décisions
judiciaires sélectionnées arbitrairement et sans jamais daigner donner d’explication
adéquate, peut-elle avoir une quelconque valeur ou encore un sens rationnel sur le plan
juridique ? Ou est-ce que cela frole plutdt I'absurdité et I'irrationalité tant ceci manque
cruellement de portée logique et pédagogique ? Ceci, d’autant plus, que ces abrégés sont
imposés comme seule lecture obligatoire pour les étudiants en premiere année de droit. lls
sont donc adressés a des personnes qui n‘ont pas assez d’information et de formation pour
arriver a les évaluer de maniére adéquate en tant qu’autorités pouvant, éventuellement,
intéresser le milieu juridique. De plus, si ces abrégés sont fréquemment accompagnés de
commentaires littéraires et d’interpolations idéologiques propres au « club d’identification »
auquel adhere personnellement (et spéculativement) le professeur, une telle éventualité
juridigue peut-elle étre rationnellement actualisée au profit du droit ?

Comme le souligne Alan Watson, les « cases books » ne permettent nullement de
comprendre comment fonctionne le droit parce qu’elles fonctionnent avant tout comme
une mise en scene, presque théatrale et « dramatique ». Une mise en scéne ou une idée
non expliquée s’affirme, artificiellement, en tant que « droit » pour mieux prendre vie, tel
un jeu d’ombre et de lumiere oscillant entre art et littérature, entre idéologie et mode,
entre virtuosité narrative et imposition psychologique. Alan Watson ne voit simplement
aucune vertu pédagogique dans la culture des « case-books ». Il ne les pergoit guére
autrement que comme des « recueils d’arréts » fourretouts, des copiés-collés jurisprudentiels
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« sans gueue, ni téte » ou encore bourrés « d’extraits » chaotiques (et exotiques) reproduits
sans explication selon les préférences dites du « milieu » ou, plus plausiblement, selon le cercle
idéologique auquel appartient le professeur. Ce sont des livres fourretouts qui n’ont, tout
compte fait, rien de didactique ni de méthodique dans le sens commun et pédagogique du
terme. Qui plus est, ils semblent pencher dangereusement vers la tromperie et la servilité
tant ils ne permettent pas aux étudiants d’avoir une compréhension claire ni de I'état du
droit (le droit positif) ni de ce qui peut étre fait dans le domaine juridique.

Alan Watson postule aussi qu’il y a une étroite relation entre I'enseignement via la
« case book » et la paresse intellectuelle (et morale) des professeurs (qui peut d’ailleurs
facilement se conjuguer avec une frénésie facultaire et extrafacultaire, de méme qu’avec
des surinvestissements idéologiques et « théoriques » sans valeurs certaines). Il observe
froidement que I'adoption, par un professeur de droit, d’'une « case book » réputée va
habituellement s’accompagner d’un cadeau, par I'Editeur (de la case-book), représentant un
recueil de réponses recommandables et acceptables (c.-a-d. un recueil non disponible pour les
étudiants). L'enseignant n’a donc pas trop a se creuser les méninges ou a faire de la recherche
puisqu’il possede le livre des « réponses recommandées ». En effet, il n’a qu’a regarder le livre
des « réponses recommandées » qu’on a mis a sa disposition et s’en satisfaire. Il n’a plus a
maitriser le domaine qu’il enseigne. Et quant au rédacteur (ou rédacteurs) d’une « case-
book » il (ils) n"aura(ont) qu’a attendre patiemment son pactole d’argent.

Ainsi se brise distinctement et tristement le lien pédagogique entre I'enseignement
d’un professeur et sa responsabilité, censée ceuvrer a la construction de la doctrine, qu’il
est supposé maitriser, écrire et enseigner. C’est une rupture avec le credo voulant qu’en
enseignant ce qu’il sait par sa propre recherche (refusant donc d’enseigner uniquement a
partir des « livres » ou la « recherche » de quelqu’un autre®?), il se porte garant de I'exactitude,
de la pertinence et de la « scientificité » d’une « description » (i.e. un état des lieux) de ce qui
compte en tant qu’état juridiqgue d’'une question de droit. La culture des « case-books » ne
nous révele donc rien d’autre qu’un modeéle cassé ou I'enseignement et la recherche sont
coupés et séparé 'un de l'autre. Pire I'un des pdles, a savoir la recherche doctrinale, se
retrouve marginalisé et sous-évalué, tandis que I'autre pdle, a savoir I'enseignement, a été
cédé au modeéle de l'autorité et de la soumission. C'est notamment un modéle ou la
recherche ne se concrétise jamais dans un enseignement de qualité, un modele ou il n'y a
plus aucune dialectique entre la recherche et I'enseignement, sinon ou la « recherche » a
toute l'opportunité de devenir idéologique, spéculative et post-moderne. Deés lors, le
temps libéré par la « case-book », pour un professeur, va lui permettre de faire de la
recherche de « pacotille » et de le faire avec style. D’ou la question de savoir si, libérée de
tout contact avec la réalité juridique, la nouvelle recherche utilisant le mot « droit » n’est-
elle pas finalement une littérature comme les autres ?3!

Se construit entierement la dépendance, en hétéronomie, d’un professeur qui n’a
désormais plus le contrdle entier et intellectuel sur son enseignement ou sur une
thématique/domaine du droit. A la limite, il ne s’agit guére d’autre chose que d’un
professeur qui a lu la « case book » avec son manuel de « réponses recommandées ».
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Comment un tel professeur peut-il inspirer ses étudiants ? Comment peut-il servir pour
transmettre une connaissance de droit qu’il n’a pas lui-méme ou qu’il n’a pas acquise
adéquatement par une recherche individuelle ? Comment peut-il transmettre I'importance de
se mettre au service des justiciables, s'il n’est la, lui-méme, que dans le role d’un
exploiteur, d’'un imposteur ?

La « case-book method » représente aujourd’hui, avant tout, une tradition qui se
répete et se perpétue comme si de rien n’était et ol personne ne se pose de questions.
Les professeurs n’ayant jamais été formés intellectuellement et doctrinalement en vue
d’acquérir, de consolider et d’approfondir une compréhension systématique, méthodique
et rationnelle du droit, n’ont simplement aucune raison, croient-ils, de se questionner, de
s’interroger. En réalité, ils ne font que répéter ce qu’ils ont eux-mémes subi et enduré,
pour mieux le faire perdurer, et ce, sans état d’ame. Le résultat, assure Alan Watson, c’est
de faire « comme d’habitude », de ne « jamais se poser de questions » et de faire (et
d’utiliser) des « case-books », comme cela en est devenu la tradition®.

Mais alors, pourquoi perpétuer la « case-book method » aujourd’hui ? Il n'y a, en
fait, dans la « case-book method », ni de véritable transmission de « connaissances » ni de
véritable enseignement juridique. Il n’y a que ce que I'enseignant, dans son réle d’animateur
de classe, dit a partir d’un livre qu’on lui a donné.

Et si I'idéologie langdellien insiste sur le réle « méritoire » de I'étudiant et sur sa
valorisation en classe afin qu’il trouve « en lui » sa valeur marchande, I'enseignant peut-il
représenter autre chose qu’un clown qui plait, qui amuse et qui divertit, en « droit » ? Celui qui
s’y connait, ne serait-ce qu’un peu, sur le phénomeéne de « barométre de popularité » des
enseignants de droit en Amérique des Nord entretenu par différents sites électroniques (ou
encore par des associations étudiantes), peut devenir quelque peu songeur !

En réalité, Alan Watson suppose qu'’il s’agit surtout d’assurer une sorte de darwinisme
social (ou « méritoire » selon Langdell), ou la sélection a I'ocligarchie juridique future se fait par
une séparation, une expulsion du plus faible (psychologiquement et socialement parlant)
durant la premiére année. De ce fait, la survie du plus fort va lui assurer a la fois une force et
une solidité du systéme juridique en tant que piliers pour I'avenir. Le role particulier (et si
sociologique) qu’a joué le droit ou plus précisément I'oligarchie juridique, entre le 19° et le
21¢ siecle, pour stabiliser la société états-unienne, en I'absence d’autres vecteurs sociaux
forts, peut soutenir ce point de vue. Mais, n’est-il pas temps de rappeler que le droit ne
doit pas uniquement servir le recrutement a I'oligarchie juridique (qu’il soit de gauche ou
de droite), et envisager que peut-étre que le droit doit, avant tout, servir celui qui a
vraiment besoin de I'assistance juridique et surtout de la représentation juridique ?

Une non-méthode de futilité et d’alternative

Nous I'avons affirmé, pour Alan Watson la méthode des case-books représente avant
tout une non-méthode et il convient, en conséquence, d’analyser plus en détail cette
appréciation sur le plan pédagogique, au niveau de sa futilité. Pourquoi, en effet, entamer un
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régime pédagogique d’inquisition en 1re année de droit pour, par la suite, le prolonger sur
deux autres années ennuyeuses et monotones ? A quoi cela sert-il pédagogiquement ? A
suivre Allan Watson, cela ne méne a rien, et rien ne bouge a cause de la tradition
langdellien. Pédagogiquement ce n’est, répétons-le, qu’une « méthode de futilité » :

La méthode de recueil d'arréts est en fait un exercice de futilité. Ce sont les
étudiants eux-mémes qui sont censés se construire une image du droit a partir de bribes
généralement déconnectées qui leur sont disponibles, et ce, virtuellement sans outil. Les
étudiants doivent se débrouiller pour deviner ce qu'est le point de vue de I'éditeur quant
a la loi, plutét que d'approfondir ce qui est en jeu juridiquement. Au lieu d'étudier les
arguments de l'arrét a la lumiére du raisonnement de la pensée conceptuelle qui I'a
précédé et de sa place dans un réseau de principes structurés, on leur fournit, dés le
départ, une seule instance qui s'autojustifie seulement en référence a des
caractéristiques particuliéres, laissant beaucoup a comprendre. Parce que basés sur des
principes établis, plusieurs aspects cruciaux de l'arrét ne sont pas pris en compte ni
mentionnés. (...). Le probleme s'aggrave lorsque la discussion se limite en grande partie
& la notion « Cela est-il juste ?33,

Face a une telle question, notre réponse sera plutot : bien str que non ! ll n’y a rien
de « juste » la-dedans ! Une futilité qui trompe, qui dompte et qui améne I'étudiant vers le
néant, n’a pas de valeur pédagogique du tout. Il faut se distancier et chercher une
alternative; ce qu’Alan Watson esquisse ainsi :

Mon point n’est absolument pas que I'apprentissage du droit serait beaucoup
plus facile - il le serait évidemment - si les concepts et les regles développés dans les
exemples de cas avaient d’abord été exposés brievement, avant d’étre suivis par une
discussion de quelques cas choisis pour illustrer les régles, les paramétres et les
questions soulevées. C'est quelque chose de nécessairement souhaitable. C'est peut-étre
une vertu que certains de ses collégues pensent a faire une étude de droit de premiére
année inutilement difficile. Mon point est que I'approche standard déforme la maniére
dont le droit est, comment il se développe, et sa relation avec la société. Les concepts et
principes sont minimisés. Ainsi sont les régles, et leur autorité et la stabilité. Les cas sont
retirés de leur contexte juridiquement pertinent et ['autorité du contexte est
démantelée. Curieusement, peut-étre, un autre résultat de cette approche est que les
cas sont souvent retirés de leur contexte social. (...) L'absence de fondements théoriques
est une erreur fatale dans la démarche du recueil. 3

Alan Watson cherche, en effet, une pédagogie variée du droit, une pédagogie du
droit qui explique, autant que possible la maniere d’assumer un rble responsable a
I'intérieur du droit, comment maitriser le systéme juridique et comment étre utile pour la
société. Son point de vue est qu’il convient de se mettre a la place des étudiants en droit
et de prendre la mesure de la route a suivre, a partir de leurs chaussures. De ce fait, le
fonctionnement du droit dans une société moderne s’apprend pas a pas, étape par étape,
de méme que par une initiation lente et laborieuse. Apprendre et comprendre le

16

SUBB lurisprudentia nr. 3/2017



Bjarne MELKEVIK, « HONTE A L’ENSEIGNEMENT JURIDIQUE AMERICAIN » :
A LA LUMIERE DES LECTURES D’ALAN WATSON

fonctionnement du droit ne se résout pas dans une quelconque formule magique ou
« pluralisée ». Au contraire, tout se fait en pariant sur la dialectique professeur et étudiants, le
tout en faveur d’une intelligence juridique en construction. Il s’agit de comprendre la
complexité juridique en abordant comment le droit a été construit historiquement et dans la
jurisprudence. Il s’agit, aussi, de comprendre comment fonctionne le systéme juridique
dans son ensemble et en particulier.

Quand, de ce fait, Alan Watson soutient, tel que cité auparavant, que le non-
examen du sens juridique de cas jurisprudentiels (sous le mode d’un abrégé mutilé dans
une « case-book ») est a la fois absurde sur le plan juridique et néfaste au niveau pédagogique,
il a raison. Les cas jurisprudentiels ou le sens juridique n’est pas étudié adéquatement
n’assurent jamais une bonne compréhension (ou, pire, favorise une compréhension
superficielle et idéologique). L'examen d’un cas jurisprudentiel qui met entre parenthéses
le contexte, triche et devient inévitablement contre-productif, car le contexte rime avec
I'intelligence, la relevance et la portée juridique. L'examen d’un cas jurisprudentiel qui
néglige d’analyser adéquatement la contribution adéquate qu’a pu jouer la législation (et les
sources de droit en général) s’aveugle et, pire, devient une arme de I'antidémocratisme que
chérit trop une portion de l'iusoligarchie contemporaine.

De maniere sous-jacente au débat pédagogique de « comment enseigner le droit »,
nous apercevons, en fin de compte, une autre question hautement politique (et
démocratique) : le droit doit-il servir « tout le monde » ou doit-il, au contraire, servir pour
gouverner, administrer, gérer, politiser, « moraliser », etc. ? N’est-il pas étrange qu’aujourd’hui
ce soit le modeéle consistant a gouverner les « autres » qui a gagné les esprits postmodernes
(autant de gauche que de droite) ? Dans la lutte renversée des classes, la lutte contre le
peuple n’est-elle pas la nouvelle « pater-maternalisme » qui submerge dans le désir de
voir les « autres » courber leurs tétes?

3. Les professeurs et la fermeture de I’esprit juridique

Alan Watson n’est guére plus doux avec les professeurs de droit. Plus précisément,
il ne manifeste aucune tendresse excessive a I'égard de la formation intellectuelle et
juridique recue par de nombreuses personnes sélectionnées pour devenir professeurs. Il les
trouve mal formés, mal instruits, mal éduqués et mal préparés en vue d’assumer
adéquatement leur réle de professeurs de droit. Tout se résume dans un jugement sans appel :
« les professeurs également ont été trés mal éduqués »*. Tel professeur, tel étudiant, en
quelque sorte ! Une assertion qu'’il s’agit d’expliquer et d’exemplifier plus amplement.

Les professeurs sont trés mal éduqués

L'appréciation critique d’Alan Watson a I’encontre de la culture juridique de plus en
plus manquante, voire absente, des professeurs du droit se comprend (pareille a ses
autres jugements) sous le mode d’un verdict a I'encontre d’une culture généralisée de
laxisme quant a la sélection et la formation des professeurs de droit. Si Alan Watson

17

SUBB lurisprudentia nr. 3/2017



Bjarne MELKEVIK, « HONTE A L’ENSEIGNEMENT JURIDIQUE AMERICAIN » :
A LA LUMIERE DES LECTURES D’ALAN WATSON

appuie fortement et sans ambiguité qu’il existe également d’excellents professeurs aux
Etats-Unis, c’est la non-culture montante de la « non-excellence » qu’il critique et qu’il
déplore. Il observe (et critique) que la sélection pour devenir professeur de droit repose
de moins en moins sur des critéeres clairs et vérifiables au niveau de la recherche juridique.
De plus, il constate que cette sélection va davantage s’appuyer sur I'image commerciale,
sur la présélection des nouveaux privilégiés (selon race, ethnie, orientation sexuelle, etc.)
et surtout, sur I'adhésion a I'une ou I'autre des branches de la Ligue du politiquement correct.
Souvent, les professeurs de droit sont sélectionnés en tant que « personnalité » apte a incarner
une image facultaire (inévitablement selon I'oukase de la Ligue du politiquement correct) ou,
encore, selon une image préte a séduire des donateurs d’argent comptant. Si les professeurs
sélectionnés en savaient davantage sur le droit, cela serait certainement apprécié mais, en fin
de compte, cela ne péesera pas beaucoup dans la balance.

Seront recrutés comme professeurs de droit ceux qui représentent une valeur
marchande, une valeur oligarchique, une valeur de séduction. Il s’agit d’un schéma de
recrutement qui est déja mis en ceuvre dans les cabinets d’avocats, avec les associés et les
partners qui peuvent rapporter le plus d’argent avec de riches clients. C'est ce modele qui
s'infiltre de plus en plus dans le monde iusfacultaire (i.e. subventions, allocations,
dotations, bourses, donations, etc.).

A suivre Alan Watson — et en simplifiant son argumentation - la crise de I'enseignement
juridique, la crise de la méthode pédagogique et la démission pédagogique s’aggrave et
s’amplifie a I'intérieur du corps professoral a cause de cette incapacité iusfacultaire de corriger
la situation. De plus en plus de professeurs de droit ne sont simplement rien d’autre que des
plombiers qui s’ignorent et qui s’auto-estiment, sans raison, en pensant représenter, a eux
seuls, des génies du « droit ». Le probleme, c’est qu’en I'absence de « doctrine », par la
dévaluation rationnelle du droit, de méme que par sa marginalisation intellectuelle et
pratique, tout cela aura des conséquences néfastes sur le climat iusfacultaire. Il manque
simplement, souligne Alan Watson, une relation logique entre le travail effectué par un
professeur (concernant une question de droit) et ce qu’il enseigne au bénéfice de ses
étudiants (concernant la compréhension a I'égard de cette méme question). Sans cette
relation dans laquelle le professeur transmet ses compétences concernant le droit, ce
dernier parle sans savoir et sans connaitre, et il parle sans avoir fait de véritables recherches
dans les domaines qu’il enseigne.

En fait, 'avantage d’un professeur ayant une connaissance solide et adéquate de la
« doctrine juridique » est normalement la constatation qu’il a obtenu cette connaissance
parce qu'’il (elle) a mis lui-méme la main a la pate pour faire de la recherche et qu’il a ainsi
« mesuré et compris la pratique » du droit ! Un tel professeur acquiert une autonomie en
tant que professeur-chercheur véritable, et en tant que savant sérieux, parce qu’il maitrise
la fagon d’écrire adéquatement une ceuvre doctrinale de qualité. De ce fait, il est capable,
dans I'enseignement, d’utiliser la dialectique entre théorie, dogmatique et « pratique »
pour enseigner la compréhension et le sens juridique (la doctrine) de maniere telle que
cela va donner un sens a ce qu’attend, en pratique, un étudiant en droit.
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En contraste, souligne Alan Watson, comment obtenir la méme chose chez un
professeur qui n’a pas acquis de connaissance véritable du droit et qui est constamment
obligé de tricher ?

Trois professeurs trés mal éduqués

Le plus long chapitre est consacré a I'examen de la recherche de pacotille de trois
professeurs célébres et influents. C'est ici qu’Alan Watson arrive avec sa critique la plus
directe et sans aucune complaisance a I'égard de la bimbeloterie intellectuelle et
I'insuffisance béotienne que caractérisent ces trois professeurs, d’ailleurs nommément
identifiés®®. L’objectif servira a couper I’herbe sous le pied de leurs nombreux admirateurs
dévoués aux Etats-Unis (et ailleurs) et a exposer, au grand jour, la profonde ignorance
juridiqgue que témoignent leurs écrits. Les trois pontifes se nomment Abraham Arthur
Schiller (1902-1977), professeur de droit romain a Colombia University a New York;
Morton J. Horwitz (1938), professeur de I'histoire du droit des Etats-Unis a Harvard Law
School ; et Duncan Kennedy (1942) professeur de droit a Harvard Law School.

Dans le dossier « Abraham Arthur Schiller », Alan Watson — lui-méme une sommité
en droit romain — s’intéresse au professeur Schiller’” et, plus particulierement, a sa
trouvaille (supposément) « révolutionnaire » dans le domaine du droit romain3. A. Arthur
Schiller est réputé pour avoir trouvé que le « secret commercial » d’aujourd’hui est issu
directement du droit romain classique et du droit des esclaves romains®. Il défendait, en
effet, que la formule d’ester en justice intitulé « Actio Servi Corrupti », a savoir la
possibilité pour un propriétaire d’esclave dans la Rome antique de demander réparation
(et de la protection et de I'intégrité corporelle) pour (et contre) I'abus d’un tiers, constitue
cette origine. A. Arthur Schiller défendait spécifiquement que cette formule permit d’ester
en justice en prétendant qu’une tierce personne avait « rendu I'esclave corrompu ». Une
affirmation contre quoi, Alan Watson se révolte, car elle est fantaisiste et non fondée.

A Alan Watson de rectifier et de souligner qu’en histoire du droit antique, il s’agit
la, effectivement, d’'une actio [i.e. une formule de procédure] qui protége contre la
corruption d’un serviteur [un/une esclave], par une tierce personne. Pour autant, cela ne
se situe point au niveau de la « propriété » ou du « bien », sinon entierement au niveau de
la corruption morale et sexuelle d’'un esclave pouvant porter préjudice a son propriétaire,
a sa famille et a sa maison. C'est une actio qui a subséquemment quelque chose d’essentiel a
voir avec I'honneur de la famille et la respectabilité sociale, mais rien, toutefois, avec le
« secret commercial ».

Alan Watson indique qu’en associant la protection des secrets commerciaux a celui
de la corruption morale et de I’'honorabilité que pouvait faire subir une esclave a sa
maison, A. Arthur Schiller a fait une faute d’anhistoricisme, une négation du contexte
historique, un rejet pur et simple de I'histoire. Il a inventé cela idéologiquement, sans
prendre en considération ce que nous savons du droit romain, le tout, en n’ayant aucune
preuve pour son assertion, sinon I’éblouissement que procure toujours une analogie. C’'est
gu’on peut appeler de la fraude scientifique.
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Dans le « dossier Morton J. Horwitz »*°, Alan Watson se penche sur un des grands
noms de la recherche universitaire aux Etats-Unis, celui qui est censé avoir donné la
version la plus juste et la plus adéquate de la « transformation du droit états-unien »*L.
Alan Watson observe froidement que M. J. Horwitz s’est simplement fondé sur un a priori
a la mode — a savoir sur le paradigme d’une surdétermination « politique » et sur la
figuration d’un « jeu de pouvoir » (mots trés populaires dans les années 1960 — 1970s, et
méme aujourd’hui) — et qu’il a négligé I'histoire concréte et réelle du droit*2. Dans une
analyse en détail du « riparien law »* - droit de I’eau — il démontre, par la doctrine autant
que par la jurisprudence, qu’Horwitz n’arrive pas a prouver son a priori. La ou Horwitz
croit fournir une révélation « réaliste » (sic!) de la transformation du droit états-unien,
Watson ne constate qu’une histoire idéologique montée de toute piece pour épater la
galerie. Son jugement sur le livre de Horwitz affirme qu’il s’agit :

(..) d’une démonstration tres sexy et, en tant que telle, immédiatement
attractive. Qu'il ait été couronné de succes et qu’il ait eu une influence avec cette
théorie, cela ne fait aucun doute. Ma difficulté, cependant, c’est qu'une théorie
reposant sur des opinions concernant I'analyse juridique n'a aucune valeur si I'analyse
n’est pas exacte. Je ne pense pas que l'analyse de Horwitz concernant les faits ou le
droit ou les cas qu’il analyse est exacte. Je me suis méme a I'occasion interrogé s'il
avait lu les cas en question %4,

D’ou la question: une étude de I'histoire du droit états-unien fondée sur une
lecture biaisée et idéologique peut-elle avoir de la valeur ? Une étude de I'histoire qui
repose sur une théorie surdéterminante ou simplement déterminante n’est-elle pas,
immanquablement, frauduleuse ?

Dans le « dossier Duncan Kennedy »**, Alan Watson ne se montre guére plus
charitable. Ici, Alain Watson analyse I'article controversé et postmoderne de Duncan Kennedy
« The Structure of Blackstone’s Commentaries »*® et il affirme, en toute simplicité, que « Cet
article est de toute évidence clairement faux et ses 128 pages [sic !] sont incompréhensibles
[brumeuses]»*’. Pourquoi ?

Déja, dans les mots introductifs de |'article de Duncan Kennedy se révele, indique
Alan Watson, le fond du probleme, car il prétend qu’il peut accéder directement a la
« conscience » et a la « pensée juridique » de William Blackstone ! Comment fait-il cela ?
Comment peut-il rationnellement effectuer une telle opération transmentale et
transhistorique ? Ne s’agit-il pas, plutot, d’'une mission impossible et illogique ? De toute
évidence, Duncan Kennedy en est incapable. D'ou la constatation d’Alan Watson que
I'affirmation sert uniquement a prétendre, faussement, qu’il n'a, de ce fait, pas besoin
d’analyser ce que William Blackstone a réellement écrit (a savoir le livre qu’il prétend analyser
et qu’en conséquence il n’analyse pas) ni d'examiner ses sources (qu’il néglige, qu’il
change et qu’il transfigure) ni méme de considérer son contexte et I'histoire réelle (il
affirme sans géne que cela ne I'intéresse pas), car il travaille sur quelque chose que lui seul
sait | Duncan Kennedy ne travaille, en fait, que sur une « image a la mode » concernant
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une soi-disant tradition qu’il se forge en privé, une image de I'idéodroit qui permet de
séduire et d’avoir des « followers » (c.-a-d. suiveurs), mais qui ne nous informe en rien (et
plut6t nous désinforme, nous manipule) sur Blackstone.

En conséquence, & Alan Watson d’attester que cela n’a aucun sens! A lui,
également, de nous fournir, en 16 pages, une solide contre-analyse précise et critique de
la « structure des Commentaires » de William Blackstone; de faire I'analyse qui n’existait
pas chez Duncan Kennedy et qui ne pouvait pas exister chez lui non plus®.

La critique de collegues, de méme que la distanciation intellectuelle a I'égard de
leurs élucubrations et égarements idéologiques, pour ne rien ajouter quant a leurs
divagations politiques, leurs fantasmes « poétiques » et « littéraires », ont toujours été
une question problématique, plutot taboue, dans les facultés de droit*®. Le consensus a
été de ne rien voir, de ne rien entendre, de ne rien dire et de ne jamais critiquer. La
collégialité protege la médiocrité autant que la bétise et la recherche mal faite. Le plus souvent,
le silence a été la seule réponse des facultés a I'égard des brebis égarées et des
surinvestissements idéologiques. Or, les trois professeurs (Abraham Arthur Schiller; Morton J.
Horwitz; Duncan Kennedy) que critique Alan Watson représentent, sans conteste, la créme du
jus-oligarchie des Etats-Unis. Il s’agit de trois pontifes qui savent s'imposer et faire régner
'ordre, a leur avantage®®. Que Alan Watson les critique sans porter de gants peut
uniquement se retourner contre lui et lui nuire considérablement. Et, pourtant, c’est le
souci pour la qualité de la recherche et la vigilance critique contre l'inculture et la
soumission idéologique, qui I'anime; - il n"aime pas les tricheurs universitaires et il veut
que cela se sache.

Or, c’est en somme surtout au niveau iusfacultaire que cela prend entierement tout
son sens ! Que dire d’'un milieu incapable de sérieusement faire fi de la tricherie, de
I'imposture et des constructions idéologiques ? Que dire d’un milieu qui reste muet sur ce
qui n’a guere de sens logique et rationnel tant au niveau du droit que sur ce qui reléve du
fantasme idéologique propre a I'extréme droite, sinon a leurs partisans de la néo-gauche
ou du courant radical-réactionnaire culturel ? Ne faut-il pas plutét ouvrir les yeux et
ceuvrer en faveur d’'un sens moderne a accorder a notre contemporanéité juridique ?

4. Pour conclure quant a la honte et a sa guérison

Alan Watson a choisi de briser la glace, il a osé exprimer ce qu’il pense et il I'a fait
au profit de ce petit monde de I'enseignement juridique qu’il aime tant et qu’il a tant servi
loyalement toute sa vie. La critique d’Alan Watson est un cri d’alarme, un cri universitaire
contre la crétinisation galopante, contre la déculturation niaiseuse que privilégient nos élites,
nos oligarchies de gauche et de droite. Ceux-ci se méfient, avec raison, d’une culture juridique
gu’ils ne dominent pas et qui risque de porter préjudice a leurs privileges, leurs autorités et a
leurs « pouvoirs ».

En lisant Alan Watson se discerne le message d’'un homme ayant fait le choix de
« rester debout ». Chaque phrase, chaque formule, chaque critique dans le livre d’Alan
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Watson, lue mais surtout comprise, témoigne du fait que nous avons terriblement tort de
céder au chant des sirénes qui oceuvre en faveur de [lirrationalisme, du pouvoir
oligarchique, de I'Establishment et du « progressisme réactionnaire ». Eux n’aiment pas la
culture juridique, ils préferent voir les dos se courber, ils aiment avoir le pouvoir sur
autrui, sur vous, sur I'enseignement du droit, sur I'individu qui cherche a obtenir justice.

Affirmons-le sans ambiguité ! Nous sommes d’accord avec Alan Watson et avec son
diagnostic de la culture iusfacultaire nord-américaine. Il a vu juste et il a raison. Il a
honnétement rendu un immense service a la communauté juridique. Et il a surtout bien
compris les félures contemporaines qui corrompent le monde iusfacultaire et qui risquent
de s’élargir de plus en plus au profit de I'idéodroit, de I'ignorance et de I'irrationalité tant
juridique, que politique et sociale. Il a surtout compris la corruption lancinante a I'ceuvre,
a l'intérieur des iusfacultés et comment tout ceci porte déja préjudice a la culture
juridique et risque de tourner en catastrophe. Et il a notamment bien compris que cela ne
va que s’empirer et s’envenimer sans qu’il n’y ait aucune cure miracle a portée de main !

Si la lucidité critique d’Alan Watson se focalise, le titre I'indique, sur la banqueroute
de I'enseignement du droit aux Etats-Unis, il n’y a aucune raison de se réjouir ailleurs.
L’idéologie que privilégient nos oligarchies de droite et a gauche ne fera pas de quartier,
et voila ce qui attend le petit monde iusfacultaire partout dans le monde si personne ne
proteste, si personne ne critique et si personne ne défend avec vigueur un enseignement
du droit de qualité, un enseignement qui peut aussi se justifier au niveau de l'intelligence
juridique. Hélas, aujourd’hui, c’est indubitablement les intéréts du crétinisme « de
I'idéodroit » qui sont sur le haut du pavé et qui s'imposent, de plus en plus, et toujours a
nos dépens®. C’est le crétinisme de I'idéodroit qui vaincra, en cherchant & mettre le
grappin sur le curriculum iusfacultaire pour leur gloire, leur pouvoir, leur business. Tant pis
pour le droit ! Tant pis pour les étudiants. Tant pis pour I'enseignement d’excellence et
tant pis pour un iusfaculté de qualité !

A ce moment-I3a, convoquons 'aphorisme si lucide que nous avais apporté Georg
Christoph Lichtenberg en 1793 : « Aujourd’hui on cherche partout a répandre le savoir, qui sait
si dans quelques siécles il n’y aura pas des universités pour rétablir I'ancienne ignorance »%2.

Hélas, c’est vrai ! Il y a aujourd’hui des universités et des universitaires qui ne font
que cela : rependre I'ancienne pour en faire la nouvelle ignorance, en exigeant que tout le
monde fasse de méme. Le probléme réside dans le fait que ces universités et ces universitaires
répandent, en ce moment méme, I'ancienne ignorance en redoublant d’efforts pour y ajouter
encore plus d’'ignorance. Hélas, de plus en plus d’iusfacultés agissent de cette maniere, en
s’engageant dans l'ignorance, dans l'irrationalité et dans les fantasmes idéologiques et,
surtout, en abusant toujours plus du mot « droit ». lls abusent du mot « droit » pour célébrer
I'idéodroit (ou mieux: l'idiot-droit) de leurs imaginations, de leurs lectures, de leurs
idéologies et de leurs jeux de pouvoir. Tous célebrent I'ignorance juridique en s’imaginant
étre capables de dire « vrai » et de « dire droit », et tant pis pour la vérité. On ne parle
plus d’'une exigence d’un « droit sain » qui n’entre certainement pas dans leur agenda si
bien garni.
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Pour tout ceci, il faut lire Allan Watson et « Honte a I'enseignement juridique
américain », car il n’est jamais trop tard pour dire « non » a la situation présente et,
comme lui, se tenir debout dans la construction d’un « droit sain » par des enseignants qui
connaissent la matiére et savent établir une réelle relation avec leurs étudiants, sur le
modele de Allan Watson !

* Professeur, Université Laval, Québec ; bjarne.melkevik@fd.ulaval.ca.
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14 Voir, Richard A. Posner, The Problems of Jurisprudence, Cambridge (Mass.), Harvard University Press,
1990, page 14 — 15: “Into the breach stepped the American legal formalists, of whom the best known
today is Dean Christopher Columbus Langdell of the Harvard Law School. On one level the formalist
were Platonists, believing that there existed a handful of permanent, unchanging, indispensable
principles of law imperfectly embodied in the many thousands of published judicial opinions, and that
the goal of legal reasoning was to penetrate the opinions to the principles. That is the flavor of Langdell’s
own scholarship.” Cf. également, Richard A. Posner, "Legal Formalism, Legal Realism, and the
Interpretation of Statutes and the Constitution", dans Case Western Reserve Law Review, vol. 37, 1986,
p 179-217.

15 En suivant le proverbe de classicisme juridique: « Res judicata pro veritate accipitur (ou habetur) »
(La chose jugée est acceptée ou tenue pour vérité ou vraie/ La chose jugée est tenue pour vrai).
Voir: Dig. 50, 17, 207.

16 \Voir, Stephan M. Feldman, American Legal Thought from Premodernism to Postmodernism, New York &
Oxford, Oxford University Press, 2000, p 94: “Hence, two central features of Langdellian legal science
were a positivist focus on the decided cases and the use of inductive reason to discover legal principles”

17 Aristote, Rhétorique 1, 1357a, et 1395b 22.

18 \Voir le probléme (et critique) de I'induction chez David Hume (1711 -1776), Traité de la nature humaine
(1738 — 1740) ; plusieurs éditions.
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19 Voir, Bjarne Melkevik, Epistémologie juridique et déja-droit, Paris, Buenos Books International, 2014.

20 Alan Watson, The Shame of American Legal Education, op. cit., page 79 — 88.

21 Cf. Matthieu, chapitre 14, versets 14 3 21, idem 15, 32-38; Marc 6, 34-44, idem 8, 1-9; Luc 9, 12-17; Jean
6, 5-14.

22 Alan Watson, The Shame of American Legal Education, op. cit., p 1 — 24.

23 Alan Watson, The Shame of American Legal Education, op. cit., page xx — xxi. Notre traduction de: « The
so-called Socratic Method of teaching —a misnomer, actually — is endemic in the U.S. (...) Those who use
it — the vast majority of law professors — believe it hones analytical skills. To a great degree | disagree: it
is teaching by terror. The professor picks, usually apparently at random, a student whom she questions
about an assigned case. The student can seldom answer satisfactorily. »

24 Alan Watson, The Shame of American Legal Education, op. cit., page 46 — 47, et page 48 — 51
(“Teaching by Terror”), cf. p 71 - 72.

25 pour une description, vue a partir de I'étudiant, de cette anti-pédagogie, voir, Scott Turow, One L. The
Turbulent True Story of a First Year at Harvard Law School, 1977 (avec une Postface, 2010). Il n’y a pas
de différence entre la 1re édition (1977) et la troisieme (2010), sauf en ce qui concerne le Postface.

26 Alan Watson, The Shame of American Legal Education, op. cit., page 68: Notre traduction: “But just
imagine a college physics course where only a few isolated experiments are studied, where the
relationship of one to the other is not set out, where the theoretical underpinnings are not stated, and
where virtually all of the writings of the scholars are ignored. The result is absurd”.

27 Alan Watson, The Shame of American Legal Education, op. cit., p 20 — 21, cf. 79 — 88.

28 Alan Watson, The Shame of American Legal education, op. cit., page xvii et xviii: Notre traduction
de “The American casebook approach (....) is confusing and uninformative. Individual cases are
abridged and torn out of their contexts. Students are not informed whether the case is central to
the law or is at the edges. Nor are they given an outline of the main principles of the subject. Since
this is the standard approach from the first day of law school, first year students are paranoid.
Second-year students are bored, and are recognized to be so by almost all law professors”.

2% Alan Watson, The Shame of American Legal education, op. cit., page 79 — 88.

30 Ce qui était - sur le niveau universitaire et historique - le résultat de la révolution humboldtienne (c.-a-d.
Friedrich Wilhelm Christian Karl Ferdinand, Freiherr von Humboldt, plus connu sous le nom Wilhelm von
Humboldt, et en frangais, Guillaume de Humboldt, 1767 - 1835), de I'enseignement universitaire et
surtout du droit. Von Humboldt en réformant la nouvelle Université de Berlin (AIma Mater Berolinensis
en 1810) a exigé que chaque professeur enseigne les résultats de leurs propres recherches. La
révolution européenne quant a la « doctrine du droit » est largement redevable a I'enseignement
universitaire a partir de la recherche individuelle des professeurs en droit. L'obligation des professeurs
d’université d’enseigner « a partir de leurs propres recherches » a bien sGr des racines culturelle et
historique — surtout sur le niveau individuel — profondes dans la civilisation « occidentale ». Alan
Watson, dans The Shame of American Legal Education, revient a plusieurs reprises sur comment
certains professeurs avec leurs « livres de doctrine » a eu une influence marquant et bénéfique quant au
développement de la culture juridique européenne.

31 Bjarne Melkevik, « Quatre théses critiques sur l'interdisciplinarité dans le domaine du juridique. Une
précision d’épistémologie juridique », dans Jean-Jacques Sueur et Sarah Farhi-Segond (dir.), Pratique(s)
et enseignement du droit » - L’épreuve du réel, Actes du colloque organisé les 22 et 23 avril 2015 a la
Faculté de droit de I'université de Toulon, Paris, Lextenso, coll. Contextes-Culture du droit, 2016, p
354 — 372, spécialement la section 3 : « Contre la « littérarisation » du domaine juridique ».
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32 Alan Watson, The Shame of American Legal Education, op. cit., p 79 — 88.

33 Alan Watson, The Shame of American Legal Education, pages 9 — 10; notre traduction de « The
casebook method of teaching is, in fact, an exercise in futility. It is the students themselves who are
expected to build up a picture of law from the few generally disconnected scraps available to them and
with virtually no tools. Students are left to guess what the editors’ view of the law is rather than getting
to what the law is all about. Instead of looking at the reasoning of the case in the light of the developed
conceptual thought that preceded it, and of its place in a structured web of reasoned principle, they are
provided in the first place with a single instance that justifies itself only by reference to particular
features, leaving much to be understood. Much of importance to the case is left unsupported and
unsaid because it rests on established principle. The students study, as it were, the study of grain of
sand by walking around inside the grain and without reference to the rest of the beach, the surf and the
sky. The problem is compounded when the discussion is limited largely to the concept — “Is it fair?”

34 Alan Watson, The Shame of American Legal Education, idem, p. xx — xxi, notre traduction de: « My point
is emphatically not that learning the law would be much easier — it obviously would be — if concepts and
rules as they had developed in sores of cases were set out briefly, then were followed by discussion of a
few cases choses to illustrate the rules, their parameters, and issues raised by borderline situations; and
that this is something necessarily desirable. This is, perhaps, a virtue as some of colleagues think in
making first-year law study unnecessarily difficult. My point is that the standard approach
misrepresents the way law is, how it develops, and its relation to society. Concepts and principles are
badly downplayed. So are rules, and their authority and stability. Cases are removed from their legally
relevant context and the authority of the context is dismantled. Oddly perhaps, a further result of this
approach is that often cases are removed from their social context. (...) The absence of theoretical
underpinnings is a fatal flaw in the casebook approach. »

35 Alan Watson, “The Shame of American Legal Education”, op. cit., p 17: « The professors too, have been
badly educated ».

36 Alan Watson, “The Shame of American Legal Education », op. cit., p 143 —192.

37 Abraham Arthur Schiller, 1897 — 1977, était professeur a la Faculté de droit de I'Université Colombia de
1928 a 1977. En droit romain il a publié, Texts and Commentary for Study of Roman Law. Mechanisms and
Development, New York 1946; et, Roman Law: Mechanisms of Development, Den Haag / New York 1978.

38 Alan Watson, “The Shame of American Legal Education », op. cit., p 143 — 152. Les pages reprend, en
abrégé, article de Alan Watson, « Trade Secrets and Roman Law: The Myth Exploded », Tulane
European & Civil Law Forum, 1996, p 19- 29.

39 A. Arthur Schiller, « Trade Secrets and Roman Law: the Actio Servi Corrupti », Columbia Law Review, vol.
30, 1929-1930, p 837 — 845. Notons que “action servi corrupti” (i.e. action préventive ou réparatrice
contre la corruption d’un esclave ou d’une esclave), se rapport au : Institutiones 4, 6, 23; Digest 11, 3;
Codex lustinianus 6, 2.

40 Alan Watson, The Shame of American Legal Education, op. cit., p 152 — 176. Alan Watson reprend
ici des arguments de son article “The Transformation of American Property Law: A Comparative Law
Approach” Georgia Law Review, Vol. 24, No. 2 (Winter 1990), pp. 163-221. Le titre fait directement
référence au Morton J. Horwitz, The Transformation of American Law, 1780-1860, Cambridge (Mass.)
Harvard University Press, 1977.

41 C’est le livre de Morton J. Horwitz, The Transformation of American Law, 1780-1860, Cambridge (Mass.)
Harvard University Press, 1977, qui est I'objet du critique. Morton J. Horwitz est aussi de: The
Transformation of American Law, 1870-1960: The Crisis of Legal Orthodoxy, New York, Oxford
University Press, 1992, et de: The Warren Court and the Pursuit of Justice, New York, Hill & Wang
Publishing, 1998.
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42 |e livre de Horwitz se compare avec analyse de William M. Wiecek, The Lost World of Classical Legal
Thought: Law and Ideology in America, 1886 — 1937, New York, Oxford University Press, 1998. Notons
pourtant que la discussion de Wiecek sur la montée et la chute du « classicisme » peut étre plus
éclairante comme une préhistoire de la Cour supréme des Etats-Unis que comme une description du
« droit » de la fin du XIXe et au début du vingtiéme (ou la pensée juridique en général).

43 Le mot “riparian law” n’a pas de vrai équivalent dans la langue frangaise (et non plus dans le droit
frangais — et québécois - d’aujourd’hui). Il est tradition de le traduire en « droit a I'eau », méme si une
telle traduction est trop restrictive. Le mot « riparian » se référe au « riverain » (et ne nécessite donc pas
un droit de propriété, stricto sensu) et peut en conséquence se référer autant a I'acceés a I'eau (pour
approvisionnement et consommation) que de péche, de linstallation de ponton (et un systéme
d’accotement), de transport fluvial, de navigation, de chasse, d’installation de systémes de protection de
berges, et ainsi de suite.

44 Alan Watson, The Shame of American Legal Education, op. cit., p 176. Notre traduction de: “(...) a very sexy
thesis, and as such immediately attractive. That he has been successful and influential with this theory
there can be no doubt. My difficulty, though, is that a theory that is based on judgement about legal
analysis has no value unless the analysis is accurate. | do not think Horwitz’ analysis of the facts or law or
both of the cases his discusses is accurate. | have at times even wondered if he has read the cases.”

4> Alan Watson, The Shame of American Legal Education, op. cit., p 176 — 192, cf. 120-126. Alan Watson se
réfere et reprend I'argumentation développée dans son article “The Structure of Blackstone's
Commentaries”, Yale Law Journal 97 (1988), p 795 — 821.

46 Duncan Kennedy, “The Structure of Blackstone’s Commentaries”, 28 Buffalo Law Review, 1979,
p 209 — 382. Duncan Kennedy fait dans son article semblant de présenter une analyse de William
Blackstone’s Commentaries on the Laws of England (1765 — 1796). Le livre de Blackstone est
republié plusieurs fois ; il existe trois traductions historiques en langue frangaise.

47 Alan Watson, The Shame of American Legal Education, op. cit., p 176. Notre traduction de: “This
article is obviously wrong on its face and its 128 pages [sic!] are incomprehensible”. Notons qu’Alan
Watson écrit ici “128 pages”, tandis que I'article de Duncan Kennedy est de facto 174 pages. Cf.
également le jugement d’Alan Watson, id, page 191 — « | insist that Kennedy’s paper is without merit. »

48 Voir notre critique de Duncan Kennedy, dans Bjarne Melkevik, « Critiques d’un texte mythique :
Réflexions sur « L'enseignement du droit et la reproduction des hiérarchies. Une polémique autour du
systeme » de Duncan Kennedy », Studia Universitatis Babes-Bolyai : lurisprudentia, anul LIV, janvier
2011, no 1, p 99 — 128. L'article critique «les mises en image discursives » que construit Duncan
Kennedy concernant sa conception privée de I'idéodroit. Il s’agit d’une critique d’une « critique qui ne
I'est pas » puisqu’en soumettant le texte mythique de Duncan Kennedy « L'enseignement du droit et la
reproduction des hiérarchies, a une relecture attentive et critique, c’est une image démagogique et
sophiste qui se dégage. Ce texte légendaire, qui pendant des décennies a servi de justification a une
politique étriquée de « rectitude politique » dans les facultés de droit, n’est en fin de compte qu’un
sursaut contre-culturel sans contenu véritable. L'article analyse soigneusement I'utilisation que Duncan
Kennedy fait du mot « hiérarchie » pour démontrer comment ce mot est construit en tant qu’un
« attrape-mouche » pour capter l'insécurité et le désarroi des étudiants. Soumettant le modéle contre-
culturel de Duncan Kennedy et sa politique de pouvoir a une critique, I'article insiste sur I'impasse aussi
bien politique que démocratique qui s’en dégage. La critique débouche sur la proposition qu’il vaut
mieux penser le monde jus facultaire selon des criteres démocratiques et a considérer la vocation
d’enseigner dans le contexte d’un droit moderne et démocratique.
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42 Voir, Boris Barraud, La recherche juridique. Science et pensées du droit, Paris, L’Harmattan, coll.
Logiques Juridiques, 2016, p 520 — 523.

50 voir, Alan Watson, The Shame of American Legal Education, page 192, sur Duncan Kennedy: « To
win approval and a suitable position it was important to show allegiance to Kennedy. »

51 Voir, Christophe Jamin, La cuisine du droit. L'école de droit de Science Po : une expérience
frangaise, Paris, L.G.D.J., coll. Forum, 2012. Et le Collectif, Numéro thématique, « L'enseignement
du droit au début du 21e siécle. Perspectives critiques », Jurisprudence. Revue critique, Chambéry
(France), ol il n'y a aucun article critique du tout et nonobstant ce qu’annonce — de fagcon non
critique ? - le titre.

52 Georg Christoph Lichtenberg, Le Miroir de I'dme (1793-1796), (trad. Charles Le Blanc), Paris, Edition
José Corti, coll. Domaine Romantique, 1997, p. 504.
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Motto: “Orgoliul unui om ndscut intr-o culturd micd este intodeauna ranit”
“The dignity of a man born in a small culture is always wounded”

“La dignité d'un homme né dans une petite culture est toujours blessée”
Emil Cioran

Abstract: The United Kingdom’s BREXIT decision on June 23, 2016 triggered a movement to
relocate the European Medical Agency (EMA)—the EU’s market gatekeeper and overseer entrusted with
the mission to ensure the safety and efficacy of prescription medications—from its London base. Several
EU countries have begun vying to become the new home of the EMA, and existing skilled and experienced
EMA staff are relocating and leaving positions that linger as unfilled. The biopharmaceutical sectors and
enormous related professional infrastructure that towers over the EMA, anchored in London from its
beginning, now stands on shifting soil. Among the enormous EU human health and economic implications,
this paper focuses on an immediate concern: ensuring no disruption of ongoing regulatory oversight of
prescription medications available to patients across Europe for treatment with EMA assurances of safety
and efficacy. This paper proposes that the EU prioritize and implement regulatory reform measures to
protect this particular mission and function of the EMA during the Agency’s state of post-BREXIT transition.
The paper proposes that pharmacovigilance is distinguishable and should be prioritized given the ongoing
reliance of health care providers and their patients on these products under the regulatory assurances of
safety, efficacy, and ongoing oversight that have made them available for treatment use. The paper
introduces a law and policy proposal to accomplish this goal.

Key words: Health Law, Comparative Health Law, European Medical Agency, Market Gatekeeper,
BREXIT, Pharmacovigilance, Public Health, Biotechnology, Genomics Revolution, Centralized Procedure,
EU Law, Directives, Regulation, Food and Drug Administration (FDA).

Cuvinte cheie: Drept Medical, Drept Medical Comparat, Agentia Europeand pentru Medicamente,
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“Fluctuant nec mergitur”
"Tossed by the waves but never sunk”
I. Introduction

The European Medical Agency (“EMA”) is the gatekeeper to one of the biggest and
most profitable biopharmaceuticals markets in the world, the European Union (“EU”)
biopharmaceutical market.2 The United States of America, EU and Japan constitutes the
world’s three largest biopharmaceutical markets.?

However, the role as market gatekeeper is not just to decide if products are
suitable to enter the EU markets, but also to stand over them once they are there.* The
dual role is to ensure the safety and efficacy for products deemed market worthy and to
oversee the same thereafter through ongoing market oversight and supervision.> The focus of
this EMA function is patients with health care needs taking medications with assurances and
the physicians caring for them. The importance of this section function has escalated in an age
of genomics complexity and the market introduction of innovative new products, many for life-
threatening or otherwise seriously debilitating health conditions without sufficient
treatments.® In addition, EMA’s role is to coordinate the Member States pharmacovigilance
activities and to ensure rapid recall from the market once they are presenting a negative
risk-benefit balance under normal conditions of use, in accordance with EU Regulation
726/2004 of the European Parliament and of the Council, O.J. L. 136 (2004).

The human health significance of the EMA’s post-authorization function is
exemplified by its actions. A notable recent example is the EMA’s August 2014
recommendation that the drug Vistide be removed from the market.” The EMA had
recommended Vistide for market use to treat cytomegalovirus (“CMV”) retinitis, a viral
infection of the retina (the light sensitive surface at the back of the eye), in 1997.2 The
EMA, had recommended the marketing authorization on the European market through its
centralized procedure.’ The Committee for Medicinal Products for Human Use (“CHMP”)
determined that Vistide’s benefits were greater than its risks for the treatment of CMV
retinitis in patients with AIDS and without kidney disease. The European Commission
(“EC”) followed the EMA’s recommendation and granted authorization.® However, in
2013, at which time Vistide was being distributed in all EU Member States (“MSs”), the
market authorization holder notified the EMA with a voluntary product recall due to
manufacturing challenges, as well as a decreasing incidence of CMV retinitis in adults with
AIDS.* The EMA issued a recommendation to the EC to recall Vistide from the market, and
the EC issued a decision to do the same on August 22, 2014.1?

The EMA’s November 2016 recall of allogeneic umbilical cord blood cells ex vivo for
the treatment of Acute myeloid leukemia (“AML”) provides another recent illustration of
the Agency exercising and meeting its pharmacovigilance responsibilities.’3 This example,
a biologic (derived from living organisms) human health product, is particularly significant
given it represents the forefront of biopharmaceutical research and development, the
genomics revolution.* This revolution, generally associated with the Human Genome
Project, is challenging regulators with exponentially escalated scientific complexities.
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The EMA had recommended approval of allogeneic umbilical cord blood cells ex vivo
for market use to treat Acute myeloid leukemia (“AML”), in 2011.2¢ Consistent with Vistide, the
EMA made this recommendation through the centralized procedure. The Committee for
Orphan Medicinal Products of (“COMP”) adopted a positive opinion on 9 February 2011,
pursuant to which it recommended orphan designation for Allogeneic umbilical cord blood
cells.” AML, is a cancer of the white blood cells (cells that fight against infections), is a life-
threatening disease.'® These abnormal immature cells take the place of the normal white
blood cells, and thereby reduce the patient’s ability to fight infections.® The EC implemented
EMA’s recommendation and granted authorization to the market holder.?° However, it did not
last long enough because the EMA had to recall it in November 2016 on request of the market
holder and without providing further public information.??

This paper will focus more on the centralized procedure, given the fact that all the
major recalls that can affect the market’s framework are captioned by this procedure.?? Even
though the gross majority of the medicines authorized in the EU do not fall within the scope of
the centralized procedure but are authorized by national competent authorities (“NCA”) in the
MSs.23

The pharmacovigilance responsibility is an ominous task for the EMA given the fact that
the Agency is a blanket over Europe, somewhat analogous to the role of the FDA in the U.S.
market.2* Many people waiting for reviews and approvals for potential new treatments for
seriously life-debilitation and even life-jeopardizing health conditions would argue that review
and approval timeliness is as important for them. This author agrees with the affirmation.?
However, there is reliance on drugs once approved for the market.?®

Sometimes, medical products more mainstream though for less dire conditions, such as
Vioxx? (for example to treat arthritis pain with ibuprofen),?® are unquestionably more crushing
on a public health level.?® Vioxx had existing treatment substitutes that after the United States
put it on the market, and were found as effective in the vast majority of patient cases.®®
Incidentally, Vioxx was not picked up in Europe.3! Therefore, the EMA needed to simply release
a press statement following its worldwide withdrawal.3? In contrast, the FDA undertook a
major market recall six years after it issued its approval®*-- after thousands of patients paid ten
times more for Vioxx than ibuprofen and suffered the side effects of stroke and heart attacks.3*

This paper addresses the role of the EMA in supervising and standing guard over the
medical products that it approves for the European market—a function known as
pharmacovigilance.® Part | of this paper will profile the EMA’s origins and operations with a
focus on the agency’s responsibilities as market gatekeeper post authorization. Specifically,
Part | will define the EMA’s pharmacovigilance responsibilities and experience meeting them.

Part Il will profile the BREXIT decision and its impact on the EMA, both actual and
potential, with a focus on the EMA’s pharmacovigilance responsibilities and their human
health significance. The message emphasized in Part Il is that the BREXIT decision
threatens the pharmacovigilance function of the EMA, which poses an immediate threat
to the human health of patients and providers relying on EMA approved prescription
drugs and the associated immediate human health implications.

Part Il will propose law and policy reforms to secure this EMA function and related
human health during the EMA’s BREXIT transition.
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1l. BACKGROUND: THE EMA’S GENESIS AND PHARMACOVIGILANCE

The EMA was set up to harmonize the work of existing national medicine regulatory
bodies and is the EU’s body responsible for coordinating the existing scientific resources
put at its disposal by MSs for the evaluation, supervision and pharmacovigilance of
medicinal products.3®

From its genesis in 1995, the EMA has developed into a complex and unique
regulatory system for the medical products and medical devices on the EU market,
alongside the EC and the MSs Authorities, creating different paths for entering the market
and many innovative possibilities to oversee the products they authorize. 3’ As Professor
Malinowski said in its preface of the Biotechnology Handbook, “this dynamic environment
is a Herculean undertaking.” 3 The staggering infusion of technology on a sea of constant
change demands s the need of constant change and adaptation to the new technology
and the fact the EMA did not hesitate so far to learn from its mistakes and tried each time
to improve them.*®

The following discussion first profiles the EMA—its origins, legal foundations, and
crystallization of its authority and responsibilities under the law to ensure pharmacovigilance*.
Subsection B provides a brief assessment of the EMA’s success in meeting this responsibility
leading up to BREXIT.

A. The EMA’s Law Origins and Fundamentals

The EMA’s market authorization and supervision authorities were established when
the EMA itself was put in place in 1% of January 1995, as Article 66 says, of the Council
Regulation*! (EEC) No. 2309/93, of 22 July 1993, 0.J. (L214), amended and replaced by the
Regulation (EC) No. 726/2004.%? Its primary task, as described by the original Regulation
(No. 2309/93) is to “provide scientific advice of the highest possible quality to the
Community institutions and the MSs for the exercise of the powers conferred upon them by
Community legislation in the field of medicinal products in relation to the authorization and
supervision of medicinal products.” This scope is reiterated in the Article 1 of the newly
amended Regulation (No. 726/2004),%3 but in a more specific manor. The new regulation
states that, “the purpose of this Regulation is to lay down Community procedures for the
authorization, supervision and pharmacovigilance of medicinal products”. In administrative law
terms, the EMA is a decentralized agency, which means that the EU as a legal entity
delegated its authority powers to the EMA to regulate and supervise the market, making
the EMA the gatekeeper for the designated human health products.*

US’s counterpart to the EMA, the FDA, is responsible for the regulation of a
cumbersome portfolio of human health products.*® The scope of the FDA’s regulatory
authority is very broad.*® As the EMA, the FDA is also responsible for protecting the public
health by assuring the safety, effectiveness, quality, and security of human and veterinary
drugs, vaccines and other biological products, and medical devices.*” Most important for
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the purposes of this paper, the FDA like the EMA is responsible for ongoing oversight—
pharmacovigilance. *® In addition, besides the general responsibility of evaluation,
supervision and pharmacovigilance of medicinal products.*® The Regulation unfolds many
other particular tasks into the Agency’s jurisdiction,*® one of which enables the Agency to
create a complexed and effective regulatory system for medicines. The EMA’s regulatory
system is based on a network of around fifty regulatory authorities from the thirty-one
EEA countries (twenty-eight EU MSs plus Iceland, Liechtenstein and Norway), the EC and
the EMA. This network is what makes the EU regulatory system unique.>!

In order to achieve legislative harmonization and coordination of nationals for
biotechnology and other high-tech products, this network (of national experts) worked
together and created the European authorization system, through the EMA, by implementing
defined avenues for such an authorization to take place. The main ones are the centralized,*?
decentralized®® and mutual-recognition®* procedures.>® In addition, on the EU market most of
the medical products authorized by the Agency are via the centralized procedure. >®

Centralized Procedure

Drugg

Approval .
National pr(];g)edures Decentralized

Procedure in the EU Procedure

Mutual
Recognition
Procedure

(Fig. 1)

Once the scientific assessment is granted to the market holder by the EMA, the EC
role comes into play, by formalizing the EMA’s decision with an authorization.>” Alternatively,
the EC may refuse, change or suspend market authorizations in response to the EMA’s
initiative.>® All of this based on Article 6 paragraph four, Article 9 paragraph three, Article
10 and Article 81 of the No. 726/2004 Regulation.

33

SUBB lurisprudentia nr. 3/2017



Sebastian Florin TELECAN, A PRESCRIPTION DRUG PRIORITY FOR
THE EUROPEAN MEDICAL AGENCY POST BREXIT

After all the process of granting a market authorization to a medical product or medical
device, from limited market access for clinical research to full market access.>® The EMA plays a
key role in the safety monitoring of medicines in the EU - known as pharmacovigilance.®®
The Agency’s main role in this area is to support the coordination of the European
pharmacovigilance system and to provide advice on the safe and effective use of medicines.5?

The pharmacovigilance legislation has been subject to turmoil over the past
decades. “In the early 2000 in response to a crushing adverse drug reactions (“ADRs”) that
caused around 197,000 deaths per year in the EU.”®2 Prompted the EU Institutions, EU
Parliament and Council of Ministers, to take adopt a new Regulation (EU) No. 1235/2010°%3
and a new Directive 2010/84/EU% in 2010. However, even after the new wave of fresh
legislation the arising problems on the EU market could not be stopped, especially in
France, ® where the Benfluorex®® drug kept the first pages of the newspapers for a long
time following its recall from the market by the EMA in 2010.%” Thus, in 2012 the
pharmacovigilance legislation was further more amended with the Regulation (EU) No
1027/2012 and the Directive 2012/26/EU aiming to further strengthen the protection of
patient health by allowing prompt notification and assessment of safety issues. %

B. The EMA’s Pharmacovigilance Assessments

Under EU law, pharmacovigilance activities constitutes the protection and promotion of
public health through prevent of harm caused by medicines as well as to enable the safe and
effective use of medicines.®® Furthermore, based on Article 24 of the Regulation (EC) No.
726/2004 “the Agency shall in collaboration with the MSs and the EC, set up and maintain a
database and data processing network (Eudravigilance database)’® to collate pharmacovigilance
information regarding medicinal products authorized in the Union and to allow competent
authorities to access that information simultaneously and to share it.”

The EMA mandates the Pharmacovigilance Risk Assessment Committee (“PRAC”) to
accomplish this mission.”* PRAC covers all aspects of the risk management, including the
detection, assessment, minimization and communication relating to the risk of adverse
reactions, having due regard to the therapeutic effect of the medicinal product for human
use, the design and evaluation of post-authorization safety studies and pharmacovigilance
audit.”? Furthermore, the EMA implemented the Good Pharmacovigilance Practices (“GVP”),
which are a set of measures set up to facilitate the performance of pharmacovigilance in the
EU, based on Article 108a of Directive 2001/83/EC.”® The GVP covers both the centralized
and decentralized authorization procedures.”

Reliable pharmacovigilance demands that both PRAC and GVP cover and challenge
to meet them, has been and will continue to be exacerbated by the infusion of increasing
complexity due to uptake of the genomics revolution in drug research and development.”®

There is no doubt that the genomic era medical products tend to be much more
potent, with a much higher level of metabolic impact, in other words, the sophistication
and complexity of this generation of drugs necessitate heightened scrutiny by their very
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nature’® and even the oversight has to be distinct from the less comprehensive
(pharmaceutical) medical product.”” Genomics has just heightened the pharmacovigilance
challenge with the thrust of the genomics revolution only intensifying in drug development.
Furthermore, both the U.S. and EU now that they have recognized new classes of
biopharmaceuticals,’® biosimilars’ and interchangeables,®® which makes the mission yet
more difficult.! Cousins to generic drugs, they were introduced to accelerate access and
bring down costs; these too are much more complicated to regulate, due to their
complexity, in the market than their traditional medical counterparts.®?

As a pharmacovigilance assessment example, there were 201 generic medical
products (not biosimilar) authorized by the EMA from which only twenty-five were
withdrawn from the market between 2009 and 2016.2® Whereas the biosimilar medical
products list is reduced, EMA authorized only twenty-five from which only two were
withdrawn, like Valtropin and Biogastim whereas Filgastim Hexal was withdrawn in 2008
and authorized again in 2009. % So we can see a cautious and exertions endeavor from the
Agency’s part when it comes to a generation of medical products that are the technology
crest on the RX (Prescription drugs) pipeline.®

Furthermore, since 2014, companies have been required to report the cessation of
marketing of a medicine in any MSs for reasons affecting patient safety so that the
authorities can ensure that the same action is taken across all MSs. In addition, the EMA is
responsible for the coordination of these actions across the EU. In 2015, the EMA received
160 notifications of withdrawn products, compared to 132 in 2014.% Furthermore,
manufacturers are required to inform authorities of quality defects in batches of a
manufactured product, which can lead to a recall of batches from the market, or prevention
of their release by the manufacturer.®’” The number of quality defects fluctuated since
2011, with a top of 178 quality defects in 2013 and 164 in 2015.28

C. The Legal Consequences of the BREXIT Decision — Short Overview of Article 50
of TEU

The summer of 2016, might be deemed the béte noire of the European Union.® The
unprecedented® happened and by a general suffrage, a majority of the U.K. population voted
against continuing the membership to the EU®! and since its formation, °? the EU, UK®3 can be
the first country that chooses to leave by using its right to withdrawn from the Union profiled
in Article 50 Treaty on EU (“TEU”), also known as the Lisbon Treaty.®*

The right to withdraw is embedded in Article 50 TEU based on international customary
law.%® Also, “prior to the Lisbon Treaty t was no provision in the Treaties addressing secession
of a member state. The Community and Union Treaties did not; rather, they were concluded
for an unlimited period and silent on the matter of withdrawal of a MSs.”%® Nevertheless, EU
MSs founders chose to retain the possibility of withdrawal without recourse under international
law since EU choose to govern its own procedure and consequences of withdrawal no
recourse to the international law is possible.?” The article is criticized because it does not

35

SUBB lurisprudentia nr. 3/2017



Sebastian Florin TELECAN, A PRESCRIPTION DRUG PRIORITY FOR
THE EUROPEAN MEDICAL AGENCY POST BREXIT

stipulate any formal reason requiring the Member State to provide when chooses to use
its right of withdrawal®® and the rescission procedure unlike the accession of a Member
State is furthermore complicated.*®

UK’s exodus atop a progressive movement that is shaking both US and EU
governments is ominous in that it is challenging the seams of unity that have held the EU
market together for decades, and which the governments and citizens of the EU have
come to rely on.

11l. THE BREXIT EXODUS: A THREAT TO PHARMACOVIGILANCE RELIABILITY

The BREXIT decision has posed an immediate threat to EU’s pharmacovigilance
function.1® The EMA’s dependence on that function is umbilical tied with its very core and the
necessity of no disruption, especially in an age of infusion of technology and complexity can
pose a crucial threat for the EU public health.°? The decision has cracked the foundation of the
long-established London location and made a shift in location almost a certainty. Also caused
disarray to the very operations of the EMA. The reliability of ongoing pharmacovigilance for the
patients taking and physicians administering biopharmaceuticals already is becoming as
uncertain as the EMA'’s future location, is not known for now. Although the implications of the
BREXIT decision on the EMA and the future of human health throughout Europe are immense,
the impact on the reliability of ongoing pharmacovigilance, patients taking medications and
physicians prescribing them, innately demands immediate attention.

There is much to learn from the EMA’s homologous across the Atlantic, the U.S.
FDA, and the need for Europe to have a mechanism for immediate and automatic uptake
such as the FDA does, 1% especially in biologics through its Center for Biologics Evaluation
and Research (“CBER”).1%4 Although there is established ongoing reliance also that, the
EMA is a decentralized government entity,%® especially when compared with the U.S.’s
FDA market gatekeeper (in its function and the fact that each health system makes
independent decisions about uptake of the EMA-approved medications).1%

The EMA has established itself as the orchestrating, overseeing government entity
regarding what biopharmaceuticals are safe and efficacious. 17 The concentration of
pharmacovigilance, decision-making, and the professional and scientific expertise to make those
decisions, in London has been put in jeopardy.'% This is evident by the already documented
exodus of needed staff and scientific expertise from London, diffusion of that in other EU
locations, and the shattering of focus.'® The pharmacovigilance function is crucial for the EU
market because the impact - and potential further impact - is on products, the patients are taking
and providers are prescribing. Which can cause a major public health care problem.!*?

A. EMA’s Infrastructure and Its Potential Disruption

“Located in London’s Canary Wharf, with around 900 highly skilled staff, the EMA
serves a market of over 500 million people across the EU, accounting for twenty-five per cent
of all global pharmaceutical sales. On its own, the UK accounts for just three per cent.”*!
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The EMA has succeed from its base in London in pursuing its tasks and
responsibilities. “[The Agency] relied heavily on the collaboration with its partners in the
EU regulatory network and its scientific resources”**? in order to consolidate and coordinate
such a complex and fragile infrastructure over the past twenty years.'*3

“The Agency's remit has expanded over time, in line with new EU legislation.
Moreover, with the creation of the PRAC in 2012,''> EMA started to play an even more
important role in monitoring the safety of medicines across Europe.!'® “The synergistic efforts
of the network of national regulatory agencies of the EU, with the key role of the European
Risk Management Strategy group, and under the coordination of the EMA, have been
crystallized in a unique system of trust and collaboration aimed at protecting public health.”*’

With a total revenue in 2015 of €304.119 million, representing a twelve per cent
increase compared to 2014 (€271.786 million).'*® This increase is mainly due to the
implementation of the pharmacovigilance fee regulation in August 2014.1*° In addition, the
total number of Agency staff as of December 2015 was 890 (623 women, 267 men).1?° The
EMA regulatory network, gives the Agency access to a pool of over 4,500 experts, allowing it to
source the best available scientific expertise for the regulation of medicines in the EU.1?! Which
provides a great income and job opportunities for the country that hosts the Agency.

A big and arising issue for the EMA after the BREXIT vote is the fear of staff
exodus.'?? The head of the EU’s London-based drugs regulator, Guido Raisi, said “the
agency had lost an unprecedented number of senior staff since the BREXIT vote and warned
that as many as half could walk out unless its future is handled properly.”*?3 He furthermore
specified, “Seven senior executives had quit the agency since the referendum, more than in
the past decade put together”.?* Also, “[a] staff survey presented to the agency’s governing
board last week showed that about 50 per cent would leave in the event of relocation to
an undesirable city.”!?

In addition, the big pharmaceutical companies following the BREXIT vote announce
big disruptions. U.K. Big Pharma CEO, Sir Andrew Witty warned of “tremendous
disruption” if the EMA would move from its base in London.'?® Sir Andrew’s concern is
“that moving the EMA and its 900 staff members from London to another European city
post-Brexit will cause upheaval that affects the smooth running of the regulatory
machinery.”*?” Martin Munte, president of the Austrian Pharmaceutical Industry Association
in Vienna, said that moving the Agency is a “Herculean task” and an early decision could
help to keep disruptions to a minimum.'?® In addition, “Japanese officials told their U.K.
counterparts that if the EMA leaves London, the R&D budgets of biopharma companies
might follow the regulator.”?° Also, “[w]hen the U.K. government tallied up the country’s
biggest investors in biopharma R&D in 2010, Eisai was the only Japanese drug maker near
the top of the pile.”13° This warning profiled could be a good indication that U.K’s risks
losing what is left of its non-native biopharma R&D sector are rising.'3!

Even though the EMA was successful in coordinating and culminating the needed
scientific expertise and it actually released an official statement saying, “its procedures
and work streams are not affected by the outcome of the referendum”.'3? With the RX
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(prescription drugs) research and development trend is to be much heightened and rising
in scientific expertise and complexity.'3* EMA’s CEO fears that “[w]ithout a proper amount
of time — a minimum of two years —the approval of drugs in the EU could suffer and
recent improvements in approval times'** could stall or even go into reverse, leaving
Europe’s burgeoning biotech sector to seek approval in the US or Japan or in future in
Korea or Singapore.”3

The practical impact of the BREXIT decision can be a disruption both in approvals
and disruption in public health readiness--e.g., effectiveness in monitoring the human
health products. Also can be a potential threat to the EMA pharmacovigilance function
with all the increasing number of withdrawal and recalls in the recent years and with the
infusion of technology, which need heightened scrutiny. All this concerned is shared by
the head of the EMA Mr. Raisi which says “Imagine if we are late in reaction for some
crisis, something going wrong, something unexpected, some quality issue,” he added. “If
we are not in a position to intervene fast and efficiently,” he added, “that is a serious
threat to public health.”*3” Also, Mr. Zeichner, whose Cambridge constituency has a large
life sciences sector, “fears that Brexit could increase the cost of drug authorizations and
slow access to new medicines for Britons.”38

136

B. The Overall Impeding Effect of BREXIT on the EMA as a Regulatory Body and its
Potential New Home

The diffusion of the concentration of scientific expertise within the EMA, at the
London base, complemented by the professional services and industry infrastructure
established with that location focus has been built up over the past twenty years and
made the complex regulatory network it is today. Therefore, “a new site should [not] be
amenable to relocation of 890 highly skilled staff members and their families to maximize
retention of the existing workforce.”*3°

“While the European macroeconomic outlook is quite gloomy, the pharmaceutical
industry is set to grow at a sustained rate through 2022, exhibiting 3.2% growth during the
2015-2022 timeframe.”, this is an Evaluation conducted by the European Drug Forecasts,
June 2016.1%° Evaluation that makes the pharmaceutical sector, a big contributor to the
EU’s trading and commercial power.'*! Furthermore, the EMA seems to be appealing
enough for other EU countries to make lobby in order to get the Agency post-BREXIT.

There are already EU countries vying to be the future host of the EMA. The UK vied
for the EMA in negations that made UK a MS to the EU, thus it is no surprise that several
MSs are vying just as hard, if not harder now to become the EMA’s new home. One of the
benefits is to establish a biopharmaceutical epicenter in their borders and to reap all the
infrastructure benefits that the UK has enjoyed, with the potential of scientific and
professional expertise to boost their own biopharmaceutical sectors and advance their
own scientific technology. Without any doubt, acquiring the EMA headquarters will be a
political and regulatory coup for whichever country succeeds. “The successful candidacy is
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likely to significantly raise the investment profile of the host country in the pharmaceutical
and life science sectors.”*> Making the host country the epicenter of the EU’s pharmaceutical
market process.

More than a dozen countries had expressed an interest in hosting the EMA after it
leaves the UK, cities like Milan, Brussels, Copenhagen, Dublin, Lille, Stockholm and
Warsaw are in the race.’®® “There is also hope, however distant, to keep the agency in the
U.K., too: No law explicitly states the agency cannot sit outside the union and London has
a solid case.”' This fray for becoming the EMA’s new home is complemented by
movements to both maintain the London presence and another to move the EMA to one
of the EMA’s newer members Croatia or even Bulgaria. The latter is supported by the
same considerations that are fueling competition to claim the EMA—to fuel scientific
capabilities and their biopharmaceutical capabilities, both in the science and in complementary
professional services. However, “experience shows that agencies located in very remote
places face severe difficulties to attract and retain staff from the rest of Europe.”** In
addition, “[t]o be in contention, countries will need to generate political support at an EU
level, and this process will tend to favor the larger EU countries over smaller members.”46

However, the decision about who is going to be the hosting country will not be
taken by the EMA, thus it will be decided by a “common agreement” between the
representatives of the MSs.'#” Therefore, since the moment UK will trigger the Article 50
of the Lisbon Treaty, a fierce two-year battle among the European capitals will be
generated for the privilege in hosting the EMA institution.14®

C. Top Contenders for the EMA - A Battle of Looms**°

The Nordic countries, Sweden and Denmark, began preparing for the likelihood
of BREXIT to happen in the early days of February 2016.%° “Sweden's claims to
eminence in the pharmaceutical and healthcare arena include the fact that it is home to
the Karolinska Institute, which awards the Nobel Prize in medicine.”**! Furthermore,
Sweden is already the home of the European Centre for Disease Prevention and Control
(“ECDC”), which could make it a logical choice for the new site of the EMA.'>? “Despite
its small size, Sweden is particularly well placed to become the next base for the EMA.
On a political level, the country has relatively strong pro-EU credentials, and is regarded
as politically and economically stable, and therefore a potential safe harbor for the
medicines regulator.”>3

Alternatively, Denmark announced its candidacy for the EMA with strong and
insightful slogan: “The strong Danish tradition for safeguarding patient safety, an important
research environment and a thriving and innovative pharmaceutical industry, Denmark
has excellent preconditions for hosting the EMA”.?>* “Denmark has one of the world’s
leading pharmaceutical industries, [because they already hosted] the WHO’s Regional
Office for Europe, [also] Copenhagen is a centrally located and [has a] dynamic bridge [in
comparison] with to the rest of Europe.”'>®In addition, “Denmark has a high-profile
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supporter in its bid to become the new home of the EMA — the diabetes giant Novo
Nordisk.”*>® Furthermore, the Danish government delegated Lars Rebien Sgrensen, former
CEO of Novo Nordisk, as special envoy of the government.’

Another top contender could be The Netherlands, which made their official bid by
offering the EMA and its staff a new and impressive location.'>® The Government strongly
points out that “the Dutch Medicines Evaluation Board (CBG) is a major contributor of
expertise to the European network of pharmaceutical authorities coordinated by [the]
EMA”.15° Furthermore, Bert Koenders, Dutch foreign minister, said: “We are conveniently
situated, with excellent transport links and we also have expertise in hosting international
organizations.”6°

“Ireland emerges as a strong outside contender.” ! The Irish government,
supported by the pharmaceutical division of its influential lobby, the Irish Business and
Employers Confederation (“IBEC”), has joined the cluster of countries that expressed a
strong interest in hosting the EMA.'%2 When manufacturing presence is taken into
account, “the country is currently home to over seventy-five pharmaceutical companies,
including nine of the top ten-pharma companies globally, and forty FDA-approved pharma
and biopharma plants.”®3 Also as of 2014, “Ireland was the seventh largest exporter of
medicines and pharma products in the world.”*®* According to Tommy Fanning, head of
biopharmaceuticals for IDA Ireland “[I]n the last 10 years, there have been over $10 billion
in biologics manufacturing investments in Ireland highlighting Shire’s $400 million
investment in a 400-person biologics facility announced earlier this year.”1®> Moreover,
Bristol-Myers Squibb, a global pharmaceutical company, has announced its plans to build
a $900 million facility in Ireland and to hire 500 people.'®® Definitely, the transition from
London to Dublin would be much easier and without causing major disruption in its
process given the background and connections the two capitals already share, and the fact
that Dublin can be viewed as an “epitome of multilingual cultures.”*¢’

Italy also is vying to become the EMA’s new home and had emerged as a strong
challenger because Italians constitute a high proportion of the agency's permanent
workforce, (12.36%),1% and the EMA’s present CEO is Italian, Mr. Guido Raisi.° Italy ranks
second after France (12.77%) and ahead of Spain (10.51%) with the highest proportion of
full-time EMA staff.}’° Government officials in Milan are believed to have identified a site
near the Human Technopole EXPO research and exhibition Centre on health and ageing as
a possible future location for the EMA. The EUR 1.5 billion (USD 1.6 billion) multi-phase
project is scheduled for completion by 2040.7

However, the strength of Italy’s effort is weakened “by the rise of populist political
parties led by the Five Star Movement (Movimento 5 Stelle: M5S) and a significant
weakening of the main centrist parties on both the center-right and center-left of Italian
politics”*72. Which can build an unstable climate for the Agency given the fact that “M5S
are building for an in-out referendum on Italy's membership of the EU.”173
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IV. A LAW-POLICY PROPOSAL FOR THE EU TO WIELD DAMOCLES’ SWORD TO
ENSURE PHARMACOVIGILANCE POST-BREXIT

The patients in the EU and their providers deserve nothing less than reliable
pharmacovigilance over the medications the EMA has deemed safe and efficacious—
medications they are taking in their daily lives.

While immediate and direct intervention regarding EMA’s status is required and
needed, as soon as possible, in order to ensure no disruption of ongoing regulatory
oversight of prescription medications available to patients across Europe. Also, to give
assurances of safety and efficacy for its particular pharmacovigilance function.? It is
impracticable at this time while the UK’s Government just exercised its right profiled in
Article 50 of TEU and notified the office of European Council President, Donald Tusk about
their withdrawal intentions, and the process can take up to two years.'’>

Correspondingly, with Article 50, second paragraph, after the notification, the EU
will negotiate an agreement with the withdrawing State in accordance with Article 218(3)
of the Treaty on the Functioning of the EU (“TFEU”).}® These arrangements should also
cover the departing MSs future relationship with the Union.*”” In addition, the Union and
the MS wishing to withdraw have a time frame of two years to agree on these
arrangements.'’® After that, membership ends automatically, unless the European Council
and the MS concerned jointly decide to extend this period (Article 50(3) TEU).17®

Furthermore, before concluding the arrangements the consent of the European
Parliament is required, states the second paragraph of Article 50 TEU.28 |n the end the
final agreement will be taken by the European Council with a qualified majority in
accordance with Article 238(3)(b) of the TFUE.!8!

The immediate effect of this agreement will be the suspension of all EU [laws] that have
direct effect.’® Ergo, the Regulation (EC) No. 726/2004'%3 that contains all the provisions
regarding the legal foundations of the EMA, hence, all the legal basis of the EMA will cease to
apply in the UK. However, their emergence and magnitude will very much depend on the
withdrawal negotiations and the post-exit relationship between the withdrawing MS and the
EU.18* Therefore, unless the UK Parliament adopts a substantial law that can replace the
current EU Regulation regarding the EMA, after the two-year agreement negotiation passes,
there will be no legal foundation to keep the Agency in London given the fact that the
withdrawing agreement will suspend all EU Regulations in the withdrawing State. In addition, if
the Regulation (EC) No. 726/2004 will be suspended there will be no legal basis for the EMA to
function in the UK. However, the secondary sources, such as the Directive 2012/26/EU,
regarding the pharmacovigilance function,'8> will not be affected given the fact it did not have
direct effect in the first place and the MSs had to regulate it through national laws which will
still be applicable regardless of the agreement negotiated based on Article 50 of TEU.% Until
the national authorities decide to amend or repeal them.28’

Having all that in mind the EMA board already approved a slightly increased
budged for 2017 in order to prepare for the UK’s departure from the EU.'® As part of its
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preparedness, “the Agency will continue carrying out impact assessments to identify the
main risks and propose possible mitigating measures to maintain the Agency’s ability to
protect public health.”&

Therefore, as a first proposal, this paper recommends that the EU prioritize and
implement a transitional regulatory reform on the acquired rights of the EMA.X To protect the
pharmacovigilance mission and function of the EMA during the Agency’s state of post-BREXIT
transition. “The arrangements for the withdrawal could aim at attenuating its consequences
over the Agency, including transitional application of some EU legislation in the withdrawing
state,” 1! to protect its very mission, ongoing oversight of the EU market during the transition.
Also, immediately there should be a EU agreement reached to keep this function of the EMA
intact and centralized in London for a period of time, as a temporary measure, so that would
give the Agency time to shift all the operations to the new host country.

A second visualize scenario could be the so-called “Norway model (sometimes
called associate membership): the UK would remain inside the EU but with a more
separate status than now, rather than trying to re-connect with the EU after leaving it.”*%?
Moreover, in this way the UK Government could lobby during the negotiations to keep the
EMA in London as a permanent measure.!%3

The Blitzkrieg Proposal — A New Host Country

A third proposal, implicates moving the EMA from London to a new host country, this
paper suggests that the EU institutions should prioritize and act in a blitzkrieg manor and shift
the operations of the EMA, even from the beginning of withdrawal negotiations, to the new
host country, rather than wait for the whole two years’ timeframe of the negotiations to reach
an agreement. The two-year period could have a highly negative impact on its
pharmacovigilance function that can cause major disruption and can pose an enormous public
health threat on both the health care providers and their patients in the European market. %4

Even though there are other countries that have a solid background in their health
care system, countries like Germany, Sweden, The Netherlands, even France or Italy, this
paper proposes the new host country to be Denmark for the following reasons.

The Danish health care system offers, by far, the strongest and the most persuasive
argument to foster the EMA post BREXIT. Copenhagen offers an excellent research
environment, “where expertise and easy access to both researchers and professional
research collaboration will be an excellent setting for the activities of the EMA.”'% In
addition, “[iln terms of investment in R&D, Denmark is the only country among the EU
members that invest the most public funds in R&D per capita.”?*® “Medical and health
sciences are by far the most prioritized research area in Denmark, with more than thirty-
three per cent of all public investments going into this scientific field.”**’ Furthermore,
“[t]here is also a long-standing tradition and solid foundation for pharmaceutical research
in Denmark, moreover, they already facilitated the establishment of a cluster of biotech
companies in Medicon Valley.”%
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Second argument could be made by its “innovative and vibrant life science
cluster albeit the not only the R&D but also the manufacturing of pharmaceutical
products represent Denmark’s commercial strength.”'*®* Among the EU MSs, “Denmark
ranks sixth with regard to foreign investments per capita in pharmaceuticals and
biotechnology.”?® Furthermore, “Denmark ranks number one among the EU MSs in
terms of private investments in pharmaceutical research per capita.”?°!As the EMA
does, Denmark also adopted a strong standard to protect public health and to prioritize
patient safety, “[by introducing] a compulsory system for reporting adverse events in
healthcare in order to improve patient safety through the monitoring, analysis and
knowledge sharing of adverse events.”20?

Aside from its highly known infrastructure, Denmark provides a multicultural
environment where the workforce is “skilled and efficient and it can thus constitute a
qualified, local supplement to the EMA’s international staff when required.”?%* In addition,
“health science is the field with the highest number of PhDs awarded in Denmark, which
underlines Denmark’s specialization in this area.”?’*All these qualities will be of great
importance in order to secure a successful and smooth relocation of the EMA.2%

V. Conclusion

The EU, its patients, providers, and health care systems, depend on consistent,
ongoing EMA pharmacovigilance function.?°® Now more than ever, in an age of infusion of
technology and complexity any shattering of focus in its operations and fundamental
functions can pose a major disruption to its very core and can cause an enormous threat
on the EU public health.?%’ It is needless to say that the biopharmaceutical sectors and
enormous related professional infrastructure that towers over the EMA, anchored in
London from its beginning, now stands on shifting soil. Fifteen per cent of all applications
via the centralised procedure are currently handled by the UK Medicines and Healthcare
Product Regulatory Agency (“MHRA”), the UK notified body.?’® These would have to be
redistributed amongst the remaining notified bodies.?%

Furthermore, half of the EMA’s staff left the Agency since the BREXIT decision the
so-called “brain drain”. Alongside the economic and social implications, the disruption
over the pharmacovigilance reliability, decision-making, the professional and scientific
expertise to make those decisions, are the most critical ones.?%? If Brexit results in less co-
operation and sharing of expertise and information, the resulting pharmacovigilance
would be less efficient and more costly.?!!

This paper proposes that the EU prioritize and implement regulatory reform
measures to protect this particular mission and function of the EMA during the Agency’s
state of post-BREXIT transition. The paper proposes that pharmacovigilance is distinguishable
and should be prioritized given the ongoing reliance of health care providers and their
patients on these products under the regulatory assurances of safety, efficacy, and
ongoing oversight that have made them available for treatment us.
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2 See generally EMA, official site, available at http://www.ema.europa.eu/ema/ (last visited 18t of
February 2017).

3 Although each has an independent regulatory gatekeeper, there is much regulatory coordination
such as data acceptance and good manufacturing practices through the International Conference
of Harmonization (“ICH”) Visit ICH, official site, available at http://www.ich.org/home.html (last
visited 18 of February 2017).

4 See generally the mission of the EMA, official site, available at http://www.ema.europa.eu/ema/
index.jsp?curl=pages/about_us/general/general_content_000091.jsp&mid=WC0b01ac0580028a42 (last
visited 2" of April 2017).

51d.

6 For a more detailed and substantial analysis over the genomics revolution and the Human Genome
Project. See Michael J. Malinowski, Handbook on Biotechnology Law, Business and Policy, WEST
ACADEMIC PUBLISHING 13, (2016). Even though the genomics revolution began globally with the
new informatics industry just lunched it’s important to give full credit to the USA for being the
core of it, by investing so many resources and realizing such an illustrious achievement for the
human race, mapping the human genome which was made possible by the fact we are 99.9
percent the same genetically. Id at Science Primer. Also see generally, Jessica Alféldi, Kerstin
Lindblad-Toh, Comparative genomics as a tool to understand evolution and disease, available at
http://genome.cshlp.org/content/23/7/1063.full#aff-2 (last visited 28™ of February 2017).° See
National Human Genome Research Institute (NHGRI), an overview of the Human Genome Project
(2012), available at http://www.genome.gov/12011239 (with links to related sources). The future
for genomic medicines is bright, and its circle of shining light is intensifying and expanding with
advancement of the underlying science. Biologics are introducing the means to provide care for
complex, life-threatening diseases for which no sufficient treatment exists, including cancer and
auto-immune disorders such as multiple sclerosis and Crohn’s disease. See generally Lacie Glover,
Why Are Biologic Drugs So Costly? A Look at How Biologics Are Made, How Much They Cost and
Why, U.S. NEWS (Feb. 6, 2015), available at http://health.usnews.com/health-news/health-
wellness/articles/2015/02/06/why-are-biologic-drugs-so-costly (last visited 27t of March 2017).

7 See generally information about Vistide, EMA official site, available at
http://www.ema.europa.eu/ema/index.jsp?curl=pages/medicines/human/medicines/000121/hu
man_med_001145.jsp&mid=WC0b01ac058001d124 (last visited 2"¢ of April 2017).

8 Its purpose was to treat the effects of the disease, which can cause loss of vision. Vistide is used in
patients with acquired immunodeficiency syndrome (“AIDS”) who do not have kidney disease. See
generally EMA, official site, summary for the public, available at
http://www.ema.europa.eu/docs/en_GB/document_library/EPAR_-_Summary_for_the_public/human/
000121/WC500052073.pdf (last visited 18 of February 2017).

°The centralized procedure allows the marketing of a medicine based on a single EU-wide
assessment and marketing authorization, which is valid throughout the EU. For more details about
the centralized procedure see generally Chapter 2, Subsection A, infra.

10 Eyropean Commission Decision, available at http://ec.europa.eu/health/documents/community-
register/html/h037.htm (last visited 18" of February 2017).

11 For more details, see generally EMA, official site, List of withdrawn medicinal products, 30 January 2015,
available at http://www.ema.europa.eu/ema/ (last visited 18 of February 2017). See also Official
Statement by the EMA, available at http://www.ema.europa.eu/docs/en_GB/document_library/
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Supply_shortage/2013/11/WC500153782.pdf (last visited 18" of February 2017). In addition, the
difference between the EU market/EMA v. the U.S. and FDA is that typically in the U.S., with no
“second gate” to uptake through individual health services, withdrawals are much more frequently
mandated, either directly by the FDA or through FDA demands of issuance of warning letters. See
generally FDA, official site, available at https://www.fda.gov/.

12The Decision is available at http://ec.europa.eu/health/documents/community-register/html/h037.htm
(last visited 18t of February 2017).

13 See generally EMA, official site, Summary for the public, available at
http://www.ema.europa.eu/docs/en_GB/document_library/Orphan_designation/2015/10/WC50
0194593.pdf (last visited 6th of March 2017).

14 See Symposium, Proceedings of “The Genomics Revolution? Science, Law, and Policy, 66 LA. L. REV.
1, 2 (2005).

15 The medical product is made of stem cells from the umbilical cord. Id. For comprehensive
understanding of the science and law and policy behind the human embryonic stem cells
(“hESCs”) see also Malinowski, supra note 3, at Science Primer xx, 16-17.

16 European Commission Decision, supra note 9.

17 See general information about the Orphan designation, EMA official site, available at
http://www.ema.europa.eu/ema/index.jsp?curl=pages/medicines/human/orphans/2015/10/hum
an_orphan_001639.jsp&mid=WC0b01ac058001d12b (last visited 2" of April 2017)

18 For more details about the disease see National Cancer Institute, official website, available at
https://www.cancer.gov/types/leukemia/patient/adult-aml-treatment-pdq (last visited 13%" of
March 2017). See also American Cancer Society, official site, available at
https://www.cancer.org/cancer/acute-myeloid-leukemia/about/what-is-aml.html (last visited 13t
of March 2017).

19 d.

20 Eyropean Commission, official site, available at http://ec.europa.eu/health/documents/
community-register/html/01546.htm (last visited 19t" of February 2017).

2y,

22 See supra the previous two examples given.

23 See generally The European regulatory system for medicines leaflet published by EMA, official site, available at
http://www.ema.europa.eu/docs/en_GB/document_library/Leaflet/2014/08/WC500171674.pdf (last visited
13 of March 2017)

24 See generally FDA Fundamentals, official site, available at https://www.fda.gov/AboutFDA/
Transparency/Basics/ucm192695.htm (last visited 2" of April 2017).

%5 professor Michael J. Malinowski, Biotechnology course, Paul M. Herbert Law Center, Louisiana
State University, 2017.

26 d,

27 pain medication for instances at least somewhat already treatable. See generally information
about Vioxx, available at https://www.drugs.com/vioxx.html (last visited 16" of March 2017).

28 See generally FDA, official site, available at http://www.accessdata.fda.gov/drugsatfda_docs/
label/1999/210421bl.pdf (last visited 16™ of March 2017).

29 FDA lIssues Public Health Advisory on Vioxx as its Manufacturer Voluntarily Withdraws the Product,
available at https://www.fda.gov/NewsEvents/Newsroom/PressAnnouncements/2004/ucm108361.htm
(last visited 16t of March 2017).
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30 See Alternatives to Vioxx if Heart Disease Present — TheFamily HealthGuide, available at
http://www.health.harvard.edu/heart-health/alternatives-to-vioxx-if-heart-disease-present--thefamily-
healthguide (last visited 16% of March 2017).

31 Why Vioxx played out differently in each market? See Michael J. Malinowski & Grant G. Gautreaux,
"Drug Development--Stuck in a State of Puberty? Regulatory Reform of Human Clinical Research to Raise
Responsiveness to the Reality of Human Variability, 56 ST. LOUIS U. L. J. 363" (2012). Available at
http://digitalcommons.law.Isu.edu/faculty_scholarship/50 (last visited 2nd of April 2017).

32 See generally European Medicines Agency statement following withdrawal of Vioxx (rofecoxib), available at
http://www.ema.europa.eu/ema/index.jsp?curl=pages/news_and_events/news/2009/11/news_detail_0
00352.jsp&mid=WC0b01ac058004d5c1 (last visited 16 of March 2017).

3See FDA, official site, available at https://www.fda.gov/Drugs/DrugSafety/PostmarketDrugSafety
InformationforPatientsandProviders/ucm106274.htm (last visited 16" of March 2017).

34 See generally Vioxx Recall Information, available at https://www.drugwatch.com/vioxx/recall/
(last visited 16" of March 2017).

35 See infra The EMA’s Law Origins and Fundamentals regarding the definition of pharmacovigilance.
See also infra note 55.

36 See generally EMA’s Annual Report 2015, official website, available at
http://www.ema.europa.eu/docs/en_GB/document_library/Annual_report/2016/05/WC5002064
82.pdf (last visited 13t of March 2017).

37 Its Pharmacovigilance system, the EudraVigilence system, The European Risk Management
Strategy (“ERMS”), Good Pharmacovigilance Practice (“GVP”), etc.

38 Malinowski, supra note 5, at Preface.

39 Doctor Francis Collins, director of National Institute of Health (“NIH”), respected and brilliant scientist
once said that “Iron sharpens iron”, and the EMA can be considered an iron that needs constant
sharpness, available at https://www.brainyquote.com/quotes/quotes/f/franciscol555127.html (last
visited 11t of April 2017).

40 Meaning the safety, effectiveness, and overall ongoing oversight of prescription medications approved
for market use. See infra The EMA’s Law Origins and Fundamentals regarding the definition of
pharmacovigilance.

41 Regulations, as a secondary legislation source under the EU — see generally, Articles 289, 290 and 291 from
the Treaty on the Functioning of the EU [hereinafter TFEU] which establish a hierarchy of secondary
legislation between legislative acts, delegated acts and implementing acts — have binding force throughout
every Member State as soon as they enter into force and do not need to be transposed into national law.
Whereas, the Directives, which lay down certain results that must be achieved, but each Member State is
free to decide how to transpose directives in their national laws. For more details about the sources and
the scope of the EU law, see also, European Parliament, official site, available at
http://www.europarl.europa.eu/ftu/pdf/en/FTU_1.2.1.pdf (last visited 25" of February 2017).

42 Regulation (EC) No. 726/2004 of the European Parliament and of the Council, of 31 march 2004, O.J. (L
136). Was replaced because “in the light of the Commission's report on the experience gained, it has
proved necessary to improve the operation of the authorization procedures for the placing of medicinal
products on the market in the Community and to amend certain administrative aspects of [the Agency]”,
paragraph two of the said Regulation. European Commission, official site, available at
http.//ec.europa.eu/health/sites/health/files/files/eudralex/vol-1/reqg_2004_726/req_2004_726_en.pdf
(last visited 25t of February 2017).
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43 Because the No. 726/2004 Regulation is the current law, it will be cited from now on whilst
leaving the old aside. For more details about the No. 2309/93 Regulation, see generally European
Commission, official site, available at http://ec.europa.eu/health//sites/health/files/files/eudralex/vol-
1/reg_1993_2309/reg_1993 2309_en.pdf (last visited 25" of February 2017).

4See supra, EMA, official site, see also, Herwig C. H. Hofmann, Agency Design in the European Union,
28 Windsor Y.B. Access Just. 309, 324 (2010); see also, Aurelie Mahalatchimy; Emmanuelle Rial-
Sebbag; Nathalie De Grove-Valdeyron; Virginie Tournay; Anne Cambon-Thomsen; Anne-Marie
Duguet; Florence Taboulet, The European Medicines Agency: A Public Health European Agency, 31
Med. & L. 25, 42 (2012).

4> Malinowski, supra note 5, 127.

46 See generally FDA, official website, available at https://www.fda.gov/ (last visited 14t of March 2017).

471d.

48 See supra note twenty-three addressing FDA’s ongoing oversight and recalls. Also, see supra
Introduction Chapter regarding EMA’s ongoing oversight and recalls function.

49 See supra note 20, at Article 55.

50 /d. at Article 57, paragraph 1, (a)-(s).
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Abstract: Extraneus, a term used in the transylvanian law of succession during the first half of the
XIV-th century. The development of the Roman Law in the twelfth and thirteenth century’s in the Law
universities in the european space, generated the asimilasion of some Roman Law terminology, having in
some cases the same conotation or a changed one, and the introduction of those words in the medieval
documents. The term extraneus had been used in the Roman Law from the VI-th century, for defining the heir
which was outside the autority of the parents. The term was used for the first time in medieval Hungary in the
laws of king Andrew Ili, and the definition is exactly like that from the sixth century for the heirs which had the
extraneus status. The laws of succession from the early Hungarian kings in the eleventh and thirteenth
century’s was still used, but with the introduction of the new term, extraneus. The use of this new term,
extraneus, in the documents which emanated of the juridic autority’s from Transsylvania, for the juridic
disputes in this administrativ space, demonstrate an connection of Transsylvania with the latest educational
developments in the juridic domain from the European universites, and the intoduction of these developments
in real juridic cases from the first half of the fourteenth century.

Keywords: Medieval law, Roman law, European universities, transfer of terminology.

Transilvania secolului al XIV-lea a reprezentat o entitate geograficd eterogens,
aflata la periferia crestinatatii de rit latin si o entitate politico-administrativa aflata sub
autoritatea regelui ungar.Transilvania a suferit convulsii in timpul secolului al Xlll-lea ca
urmare a atacurilor mongolilor si a vidului de autoritate de la inceputul secolului al XIV-lea.
Totusi, aceste situatii nefavorabile in ceea ce priveste dezvoltarea organizarii administrative
si a dezvoltarii dreptului de succesiune, nu au reusit sa stopeze implementari legislative
aplicate la nivelul crestinatatii de rit latin, care s-au transplatat in Regatul Ungar.

Progresul in cadrul dreptului de succesiune aplicat in Regatul Ungar se poate
observa si in cadrul Transilvaniei, iar pentru a demonstra acest fapt, o sa prezentam cazul
de utilizare a termenului de extraneus, care detine o istorie particulara si interesanta in
ceea ce priveste dreptul de succesiune din Transilvania, termenul fiind un liant intre
spatiul transilvanean si dezvoltarea dreptului din perioada secolelor XII-XIII.
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Notiuni generale si cadrul general

Termenul de extranei apare in cadrul lucrarii imparatului lustinian, destinata studentilor
de drept, Institutiones lustiniani, si a reprezentat denumirea pentru mostenitorii care nu se
aflau sub autoritatea parintilor, dar detin capacitatea de mostenitori numiti. Persoanele care
au avut statutul de mostenitor extraneus, au fost copiii care s-au emancipat si copiii pe linie
materna, deoarece mamele nu au avut autoritate asupra copiilor, precum tatal. Mostenitorii
extranei au avut capacitatea de a refuza mostenirea patrimoniului, fata de cei care au avut
statutul de sui heredes necesaril. Astfel, mostenitorii cu titlul de extranei au avut
posibilitatea de a intra in procedura de succesiune,au detinut dreptul de a dobandi
patrimoniul persoanei care a decedat, dar si posibilitatea de a renunta la acest patrimoniu,
ceea ce il diferentea de mostenitorul necesar si direct

Acelasi termen a fost folosit in dreptul roman pentru a desemna o persoana care
nu are nici o legatura de rudenie cu o familie sau cu o persoand, asadar, este in afara
acesteia. Extraneus a avut si rol de a desemna o persoana care nu a luat nici o parte intr-o
tranzactie sau nu a posedat un bun care s-a aflat in cazul unor dispute litigioase intre doua
persoane?.

Termenulde extraneus intr-o tranzactie este asemanator cu cel care prevede
mostenitorii extranei, adica se afla in afara autoritatii familiale, dar nu au detinut nici un
fel de legatura de rudenie intre acestia si nici nu au avut un drept de succesiune asupra unui
bun, pe care a ajuns sa il integreze in patrimoniul sau. Situatie juridica ce il diferentiaza pe
extraneus de mostenitorii directi. Definitia termenulul pe care il vom prelua in explicarea
termenului de extraneus, este cel de mostenitor din afara familiei, care nu este identificabil
Ccu un strdin.

In perioada secolelor XII-XIll a avut loc dezvoltarea studiului dreptului roman in
cadrul universitatii de la Bologna, prin activitatea lui Irnerius, Bulgarus, Martinus, Hugo si
lacob, in cadrul studiului dreptului secular, iar la indemnul papei Inocentiu al ll-lea,
Bulgarus a realizat un tratat de procedura juridica, implementat de catre papa Inocentiu al
ll-lea3.Pentru dreptul canonic lucrarea lui Gratian, Decretum, a impulsionat studiul
dreptului roman de catre studentii de drept canonic, deoarece lucrarea a fost influentata
de terminologia din dreptul roman *.

Toata aceasta activitate din universitatile de drept canonic sau secular, a patruns in
documentele din perioada secolelor XI-XIl, la nivelul redactarii lor>, si de impunere a
procedurilor din dreptul roman in cadrul proceselor ecleziastice®. M&suri care au creat o
noua categorie sociala si profesionala, cea a profesionistilor in drept, canonic sau secular,
in perioada secolului al Xlll-lea’. Dreptul roman a fost utilizat in formularea unor noi
proceduri juridice si de a defini clar anumite drepturi juridice si personale®.

Progresul in educatia dreptului canonic si civil intreprinsa in universitatile europene
a patruns si in mediul ecleziastic din Regatul Ungar, prin educatia primita la universitatile
din Bologna si Parisde unii Tnalti demnitari ai Bisericii din Regatul Ungar, precum
arhiepiscopul de Esztergom, Lucas, si episcopii Bethlehem, Katapan, Adrian, Job, Damasus
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si Paulus Hungarus.Tn universitatea de la Bologna la jumatatea secolului al Xlll-lea a existat
destui studenti, incat s3 stabileascd o comunitate de natio hongroise®. Aceasta situatie a
creat un mediu prielnic de dezvoltare a studiului de drept si de formare de profesionisti in
administratia Regatului Ungar catre sfarsitul secolului al Xlll-lea'®,care a necesitat lucrari
scrise de juristi de drept canonic si secular, regasite pe teritoriul Regatulu Ungar din
secolul al Xlll-leal?.

Tn Regatul Ungar s-au luat mésuri riguroase de implementare a dreptului in cadrul
sinodului de la Esztergom, stabilit in perioada domniei regelui Coloman I. Decizia cu numarul
LXV a stabilit ca omnes archidiaconi breviarium canonum habeant 2, ceea ce insemna ca s-a
incercat aplicarea normelor inscrise din dreptul canonic in implementarea judecatii de catre
arhidiaconi. Reglementarile au fost preluate si adoptate in Regatul Ungar dupa reforma
Bisericii Romane initiata de catre Scaunul Pontifical de la jumatatea secolului al XI-lea3.

Alte masuri de implementare a rigorilor dreptului canonic au fost deciziile luate in
cadrul Sinodului de la Buda, din 1279, prezidat de catre legatul pontifical Filip de Fermo. O
decizie care s-a concentrat pe arhidiaconi si pregatirea lor in dreptul canonic, a fost formulata
in capitolul XL*, care a impus viitorilor candidati pentru functia de arhidiacon un studiu minim
de trei ani in stiinte, iar fird respectiva educatie sd nu fie numiti ca arhidiaconi. in timp ce
arhidiaconii care au exercitat functia in momenul respectiv si nu au intreprins o educatie in
aceste stiinte, sa fie educati si sa termine cei trei ani de invatamant.

Impactul deciziei de la Sinodului de la Buda se poate observa in anul 1288, cand apare
in documentul emis de catre capitlul Arhanghelul Mihail din Transilvania un arhidiacon, Kylian,
cu titlul dedoctor decretorum®. Acest doctor in drept canonic, Kylean, arhidiacon de Tyleag,
mai apare mentionat in documentul emis de catre episcopul de Transilvania, prin care se
confirma testamentul efectuat de arhidiaconul de Tyleag in anul 1301%®. Prin acest exemplu de
secol al XllI-lea, se poate observa patrunderea in cadrul Transilvaniei a unor clerici pregatiti in
drept canonic, in conformitate cu deciziile luate de catre sinodul de la Buda.

Decretele emise de catre regele Andrei al lll-lea in anul 1290, redactate de catre vice-
cancelarul regelui si provost de Alba-Regala, magistrul Theodor, mentioneaza la articulus XXIII
ca in possessiones nobilum seu Saxonum predictorum non possit introire extraneus ratione
dotis aut ratione quarte filiabus debite'’, iar respectivele posesiuni pot sa fie rascumpdrate de
catre mostenitori sau de catre rude apropriate, in functie de valoarea acestora, dupa decesul
fiicelor sau surorilor. Prin acest decret s-a stopat introducerea partenerilor matrimoniali in
proprietdtile pe care sotiile lor le-au primit cu titlul de dota de la familie sau de la rude.
Reglementarea s-a aplicat si pentru posesiunile cu titlul de gvarta, destinate exclusiv
mostenitoriilor pe linie feminina, drept introdus in anul 1222. Din acest decret se poate
extrage informatia cd dupa decesul partenerelor de viata, sotul avea posibilitatea de a
stapani proprietatile sotiei, si cd, prin termenul de extraneus utilizat, respectivele
proprietati erau sustrase de sub autoritatea parentala sub care se aflau fiicele, in cea a
sotului, caz care se aplica in situatia lipsei de mostenitori avuti de catre sotie.

Dreptul de succesiune pentru patrimoniul unui nobil implica si rude apropriate sau
indepartate, membriicare au format un neam nobiliar.Neamul a detinut o autoritatea
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sociald si legislativd'®.Tocmai din cauza acestor drepturi de succesiune pe care unii
membrii sau totalitatea lor le-au detinut asupra unui patrimoniu individual, au fost
introduse legile din 1290,pentru a nu se vatama drepturile de succesiune ale rudelor, prin
acordarea proprietatilor unor extranei.

in articulus XXVII din 1290 se prevede ca pentru nobilii care au pierdut
proprietatiile sale din cauza unor pedepse decise de catre judecatori, prin efectuarea unor
fapte penale sau prin excese, rudele au dreptul de a rascumpara respectivele proprietati,
pentru ca proprietatile sa fie in possessionibus propriis et avitis extraneum doleant
possessorem®®. Astfel, termenul initial de extranei/extraneum din dreptul roman, in
Regatul Ungar a fost folosit pentru a desemna o persoana care nu se afla sub autoritatea
titularului proprietatii sau a rudelor acestuia, ceea ce a insemnat o preluare exacta a
termenului din perioada secolului al Vi-lea, atat in ceea ce priveste mostenitorii cat si
pentru denumirea din tranzactii, si introdus in legislatia de la sfarsitul secolului al XllI-lea.
Preluarea s-aaplicat in conformitate cu legile de proprietate din Regatul Ungar.

Folosirea acestui termen mai evoca o necesitate a Regatului Ungar de a delimita si
clasifica persoanele care nu au detinut drepturi de succesiune in conformitate cu regulile
adoptate de catre regii maghiari. Din aceasta cauza a fost preluat termenul de
extraneus/extraneum.

O masura de a limita dreptul de libera dispunere persoanelor care au detinut
proprietati, drept care a fost atribuit Th perioada domniei regelui Stefan 12, s-a luat in cadrul
lucrarii juridice denumita Compilatio, redactata la inceputul secolului al XIV-lea. Decretul al
X-lea prevede ca daca un nobil intentioneaza sa vanda,sa o acorde in zdlogire sau sa
instrdineze orice fel de proprietate pe care o detine, trebuie initial ca acesta sa se adreseze
fratilor, rudelor, neamului, rudelor codivizionarilor, vecinilor sau megiesilor. Ei au trebuit sa
se decidd daca vor sa cumpere sau sa inchirieze respectivele proprietati pe care proprietarul
doreste s3 le implice in actiuni finaciare?!.Articolul legislativ a atribuit preemptiunea celor
care au drepturi de succesiune asupra posesiunilor respective, indiferent de titlul juridic pe
care posesiunile le-au detinut.Legea emisa a fost ca o masura profilactica in incalcarea unor
drepturi de succesiune ale unor persoane care au detinut asemenea drepturi la posesiunile
detinute de catre posesor si instrdinate de el.Acordarea posesiunilor catre alte persoane, ar
fi generat pagube celor indreptatiti sa obtinadrepturile respective.Astfel, cei clasificati cu
termenul deextraneus trebuiau sa fie din afara celor enumerati in articolul X, deoarece nu
aveau drepturi de succesiune la posesiunile respective.

Aplicarea legilor Regatului Maghiar in Transilvania

n ceea ce priveste decizia luata in cadrul legislatiei din anul 1290, decretul XXIII, se
poate identifica aplicarea ei in spatiul Transilvaniei, in documentul emis de catre capitlul
bisericii Sfantul Arhanghel Mihail din Transilvania, la data de 18 septembrie 1304, prin
care un nobil, Renold, reprezentandu-se pe sine, a cerut inscrierea faptului ca loan, Gyleth,
Grigore si lacob, 1i vor acorda totalul de o suta de marci, deoarece acestia sunt rude cu
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sotii surorilor lui Renold, adica cu Dionisie si Bartolomeu. Renold a declarat ca a primit
suma si i-a eliberat de indatorirea de a plati zestrea si sfertul pentru surorile sale, si se mai
adauga faptul ca Renold a renuntat la proprietatile respective, si o sa-i apere pe Dionisie si
Bartolomeu in legdturd cu proprietatile acestora??. Aceasta renuntare se explicd doar ca o
rascumparare a unor proprietati care au intrat in patrimoniul lui Dionisie si a lui
Bartolomeu, dobandite prin intermediul dotei si a zestrei, iar drepturile de succesiune ale
nobilului Renold au fost rascumparate in acest fel.

Acelasi capitlu din Transilvania a emis la data de 24 iunie 1305 o intelegere intre
nobilii loan, Petru si Mihail, care s-au reprezentat pe sine si pe fratii lor, dar si cu consensul
rudelor lor, cu Petru, zis cel Negru, care a fost ginerele lui Mihail, intelegere prin care s-a
acordat o posesiune cu titlul de mostenire catre Petru cel Negru. Cei trei au luat decizia sa-I
apere pe Petru cel Negru de diferitele chemari in judecata privind posesiunea, in caz ca ar
fifostnevoie, si au addugat o clauza in donatie, ca in caz de desherenta a lui Petru cel Negru cu
fiica lui Mihail, posesiunea s fie returnatd la loan, Petru si la fratii lor?®>. Documentul respecta
articolul XXIII privind intrarea in patrimoniul rudelor a unor proprietati care ar fi intrat in
posesiunea unor extranei, iar clauza adaugata reflecta reglementarea introdusa n anul 1290.

Persoanele mentionate in documentul de la 1304, apar si in documentul emis la 2
august 1325, de catre acelasi capitlu din Transilvania, prin care nobilul Stefan primeste de
la lacob, fiul lui lacob, fiul lui Apa, ca reprezentant al tatalui si al fratilor sdi, o plata de
douazeci si cinci de marci, care reprezenta plata pentru zestre si daruri de nunta acordate
vaduvei lui Grigore, fiul lui Apa. Stefan a fost fratele sotiei lui Grigore, care a decedat si a
devenit vaduva, iar Tn urma unei judecati, lacob si rudele sale au trebuit sa plateasca
cincizeci de mérci catre vaduva?*. Documentul releva o situatie, care a fost consemnata de
o decizie judecatoreasca, de plata a drepturilor sotiei lui Grigore, de catre rudele acestuia,
ca vaduva sa se poata recdsatori sau sa parasesca locuinta sotului, precum s-a legiferat in
perioada regelui Stefan 12, iar dota si darul de nunt3, daca au fost atribuite Th proprietati
imobile, revin rudelor sotului.

Legea din articolul XXVII din anul 1290 este observabila clar in documentul emis de
catre capitlul din Transilvania, din 22 septembire 1325, prin care Ladislau, Mihail si Beche,
fiii lui Geleth, acorda lui Dominic, casatorit cu sora lor, gvarta care ii apartinea acesteia.
Donatia s-a efectuat la dorinta tatalui lor, inclusa in testament, dar si pentru un imprumut
de cincizeci de marci(quinquaginta marcis), acordat de catre Dominic fiilor lui Geleth. La
aceasta donatie se adauga clauza de rascumparare a proprietatii de la Dominic, in situatia
de desherenta linie masculing, prin returnarea celor cincizeci de marci lui Dominic de catre
fiii lui Geleth?®.Clauza prevede exact legea din 1290 privind rdscumpararea rudelor pentru
proprietati in caz de dota sau de qvartd, ca acestea sa nu ajunga in proprietatea unui
extraneus. Persoanele din documentul emis la 1325, mai apar in documentele vremii la
1333, prin documentul emis de catre capitlul de la Alba-lulia la 19 iulie, si prin care se
rectifica intelegerea din 1325, deoarece a intervenit anumite schimbari juridice si de fapt
in perioada 1325-1333. Schimbarea juridica a fost data de faptul cd Dominic a initiat
constructia unei biserici de piatra pe mosia respectiva, ceea ce i-a determinat pe fratii
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sotiei lui Dominic, Ladislau, Mihail si Beche, sa acorde dreptul de posesiune a respectivei
proprietati, in caz de desherenta a cuplului Dominic-Margareta, pe toata perioada vietii lui
Dominic, proprietatea revenind la Ladislau, Mihail si Beche la decesul lui Dominic?’.
Documentul specifica faptul ca proprietatea o sd revina fratilor surorii, precum s-a
legiferat in anul 1290.

Termenul de extraneum in Transilvania

Tn cadrul Transilvaniei, prima mentionare de extraneum apare intr-un document
emis de catre capitlul din Transilvania in anul 1331, 21 aprilie, prin care un nobil, luunca, a
protestat la vanzarea initiata de catre unchiul sdu din partea tatalui, a unei portiuni de
proprietate. In cazul protestului de vanzare initiat de luunca, se mentioneazi ca tatal siu a
efectuat o actiune de Tmpotrivire a tranzactiei, dar documentul a ars, iar din aceasta cauza
tranzactia initiata de unchiul sau s-a efectuat. Prin acest document, luunca protesteaza si se
opune ( protestacione et prohibicione) la instdpanirea efectuata prin vanzare a respectivei
portiuni a oricirei persoane fird dreptul de succesiune ( quod nullum extraneum) 8. Cazul
prezinta o trecere peste drepturile de succesiune ale nepotului efectuat de cdtre unchiul sau,
care a ignorat Tmpotrivirea initiata de cdtre fratele sau si a beneficiat si de arderea
documentului care a consemnat respectiva impotrivire. in acest mod a vandut portiunea de
posesiune care ar fi intrat in stapanirea nepotului, si a atribuit respectiva portiune unei
persoane care nu a detinut nici un drept asupra acesteia de succesiune. Prin tranzactia in
cauza, unchiul a produs o vatamare a dreptului de succesiune asupra nepotului sau, si a
incalcat articolul din Compilatio privind preemtiunea rudelor la tranzactia de proprietati.

Tot capitlul din Transilvania emite un document in anul 1341, 11 martie, prin care
nobilul Stefan, din neamul Hunthpaznan, a cerut un document de impotrivire pentru
instrdinarea unei patrimi dintr-o mosie, de catre nobilul Nicolae de Diviciori, care acordase a
patra parte dintr-o proprietate cu titlul de mostenire, sotului surorii sale, cu titlul de donatie,
iar respectivul sot a intrat in posesia patrimii acordate. Nobilul Stefan, in actiunea lui de
impotrivire, invoca drepturi de succesiune la respectiva proprietate, prin statutul de megies
pe care il avea Stefan, si se face trimitere la legile Regatului Ungar, adica la articolul X din
Compilatio. In document se afirmd c3 nobilul Stefan nu acceptd intrarea in stipanirea
respectivei proprietati a unui extraneum ( nullum extraneum intromitteret)?®. Tmpotrivirea
nobilului Stefan s-a efectuat in conformitate cu articuli XXVII din 1290, prin stoparea celor cu
titlul de extraneum de a intra in stapanirea unor proprietati cu titlul de mostenire, intocmai
prin procedura de acordare a patrimii pentru fiica, si pe articolul X, care a desemnat megiesii
cu drept de preemtiune si cu drept de succesiune privind instrainarea unei proprietati. Prin
acesta impotrivire Stefan a dorit sa intre in posesia respectivei proprietati, prin plata
efectuata catre sot care reprezenta rascumpadrarea dreptului de patrime.

Tns& cel mai reprezentativ document emis de cétre capitlul din Transilvania, privind
statutul de extraneus, a fost cel din 12 aprilie 1347, prin care nobilul Toma, fiul lui Toma,
fiul lui Dionisie de Reghin, a cerut un document de impotrivire destinat blocarii actiunilor
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de tranzactie pe care le dorea sa le efectueze tatal lui, Toma, fiul lui Dionisie de Reghin.
Toma a dorit interzicerea ca orice ruda, vecini, megiesi sau oricare extraneo (sive etiam
extraneo) sa intre in stapanirea unor proprietati pe care tatal sdu dorea sa le tranzactioneze.
Toma, fiul, a invocat dreptul sau de succesiune la respectivele proprietati ( quia cum de iure
praedictus magister Thomas..., in hereditate paterna succedere debeat...) ca motiv pentru
a initia actiunea juridica de Tmpotrivire si de stopare a oricarei tranzactii initiata de tatal
sdu®. La doi ani de la emiterea documentului din 1347, la 2 noiembrie 1349, regele
Ludovic | emite un document pentru a stopa tranzactia initiata de catre tatal lui Toma si de
catre fratele sau, Stefan, privind proprietatile din partea Transilvaniei. Tranzactia a fost
initiata cand fiul Toma s-a aflat in slujba regelui, deci s-a initiat o tranzactie fara stirea unui
mostenitor direct. Actiunea a dus la pierderea de drepturi de succesiune a fiului asupra
respectivelor proprietati, iar prin documentul emis de catre rege, s-a declarat nula tranzactia si
incetarea oricarui tip de tranzactie®'.

Tncetarea aparitiei in documentele emise dupd a doua jumétatea a secolului al XIV-
lea a termenului de extraneus are legatura, sustinem noi, cu interzicerea dreptului de
liberd dispozitiei a proprietarilor de catre regele Ludovic | in anul 135132, Prin care
termenul de extraneus nu mai are valabilitate, deoarece orice acordare de proprietati
dupa 1351 pentru persoane care nu auavut o legaturd de rudenie cu proprietarul, a
reprezentat o vatamare a drepturilor de succesiune a rudelor si neamului.

Concluzii

Aceste exemple date din documentele emise de catre capitlul bisericii din
Transilvania, demonstreaza aplicarea definitiilor termenilor de heres extranei/ extraneus/
extraneum din dreptul roman in cadrul legilor emise in 1290 si a celor de la inceputul
secolului al XIV. Aplicarea acestor conceptii au fostintroduse in cazurile particulare din
Transilvania, si evidentiaza o folosinta a legilor scrise din Regatul Ungar in Transilvania,dar
si 0 cunoastere a dreptului roman de catre clericii care au redactat documentele. Astfel,
termenii de drept roman au facut referire la persoanele din afara familiei, rudelor sau
neamului, care nu ar fi avut nici un drept de succesiune asupra unor proprietati sau
posesiuni. Situatie care provoca prejudicii si incalcari de drepturi ale unor persoane care
au avut drept de succesiune la respectivele proprietati sau posesiuni.

Termenii din dreptul roman care au patruns in procedura folosita in Transilvania,
ne releva o imagine care leaga Transilvania de procesele de dezvoltare a studiului de drept
roman petrecute in Europa secolelor XlI-XIIl. Preluare care a fost efectuata cu un decalaj
relativ scazut, ceea ce inseamna ca entitatea administrativ-geografica, Transilvania, a fost
racordata la ultimele evolutii juridice din perioada medievald, desi s-a aflat la periferia
crestinatatii de rit latin, pentru a identifica mai precis mecanismele de succesiune din
Transilvania, si de a acorda posibilitatea respectarii de drepturilor de succesiune ale
persoanelor care au detinut legaturi de rudenie.
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Abstract: The very special nature of radioactive waste triggers variable challenges to the
allocation of responsibilities between the state and waste generators. To identify some clear delineation
between the responsibility of the waste generator (operator of nuclear power plant, of a research reactor,
reprocessing facility, or other industrial or medical licence holder) and that of the concerned state to
protect its citizens, this contribution turns its attention to the legal framework created in this field of by
means of European law. In order to identify some clear delineation between the responsibility of the waste
generator (licence holder) and that of the state to protect its citizens, we turn our attention to the legal
framework created in the field of radioactive waste management by means of European law. In the
following parts, major legal instruments will be examined, analysing the allocation of responsibility
between the waste generator and the state in whose territory radioactive waste is produced.

Keywords: radioactive waste management, primary responsibility of the licence holder, ultimate
responsibility of the state.

Introduction?

Currently, fourteen out of the twenty eight Member States of the European Union
have nuclear power plants in operation, and a further two have nuclear power plants
which are being decommissioned.? At the same time, some of Member States already
have official phase-out policies, such as Germany, or a de facto phase-out situation where
no replacement capacity is planned as current nuclear power plants are closed, such as
Spain. Three Member States (Finland, France and the Slovak Republic) are constructing new
nuclear power plants. Bulgaria, the Czech Republic, Lithuania, the Netherlands, Romania and
the United Kingdom are planning the construction of new units, while also Hungary, Italy,
Poland, Slovenia are considering proposals for new build. Nuclear power generation and its
associated processes e.g. fuel manufacture, reprocessing and decommissioning are to be
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considered the largest generators of radioactive waste. However, radioactive waste is also
generated as a result of non-power uses of radioactive materials, such as the manufacture
of radioactive materials for use in medical and industrial applications, or research facilities
such as laboratories, research reactors, etc. Therefore, in total, some 2 500 tonnes of
radioactive waste in a form of heavy metal and 110 700 m3 of other radioactive waste are
generated in the European Union each year.3

It is a matter of fact, that the very special nature of radioactive waste triggers variable
challenges to the allocation of responsibilities between the state, which permitted the
concerned activity in its territory and the waste generators, than is usual by conventional types
of wastes, such as municipal (household, commercial and demolition), by clinical wastes and
also by certain other hazardous wastes (electronic, etc.).’In general, the “polluter pays”
principle applies to waste generators in most of the jurisdictions.> However, in the field of
radioactive waste management, governments basically do not limit their involvement to the
pure creation of legislative and regulatory frameworks. Given their longevity, radioactive waste
introduces a “new time dimension in the field of radiation risk management.”® Whatever the
future of nuclear power and other nuclear non-power applications, the implementation of
disposal solutions, as the end of managing radioactive waste, are needed for assuring both
safety and sustainability. Only adequate disposal provides workers, the public and the
environment with protections from the hazards radioactive waste may pose over time.
Consequently, governments must bear the overall responsibility for formulating and
implementation comprehensive national policies for long-term management of radioactive
waste, reflecting the interests and positions of all affected parties.”

In order to identify some clear delineation between the responsibility of the waste
generator and that of the state to protect its citizens, we turn our attention to the legal
framework created in the field of radioactive waste management by means of European
law. In the following parts, major legal instruments will be examined, analysing the
allocation of responsibility between the waste generator and the state in whose territory
radioactive waste is produced.

The principle of “primary responsibility” of the licence holder

In the field of international law, the legal framework created under the auspices of
the International Atomic Energy Agency (IAEA) is to be analysed to tackle the question of
how responsibilities are distributed among the polluters and the state, regarding radioactive
waste. Here, the Joint Convention on the Safety of Spent Fuel Management and on the
Safety of Radioactive Waste Management of 19978 plays an eminent role, its having been
adopted as one of the salient reactions of the international community of states on the
accident in Chernobyl.? The Joint Convention intents to address the issues of safety of
radioactive waste management “through the enhancement of national measures and
international co-operation, including where appropriate, safety-related technical co-
operation.” Further, it also intends to “ensure that during all stages of spent fuel and
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radioactive waste management there are effective defenses against potential hazards so
that individuals, society and the environment are protected from harmful effects of ionizing
radiation, now and in the future, in such a way that the needs and aspirations of the present
generation are met without compromising the ability of future generations to meet their
needs and aspirations” and to “to prevent accidents with radiological consequences and to
mitigate their consequences should they occur during any stage of spent fuel or radioactive
waste management.” Consequently, the Joint Convention is the first legal instrument to
address the issue of spent fuel and radioactive waste management safety on a global scale.

The Joint Convention shall apply to the radioactive waste those results from the
operation of civilian nuclear reactors or from other civilian applications.!? Consequently,
wastes resulting from the operation of any military nuclear facilities are not to be covered
by the provisions of this Convention, unless declared as radioactive waste for the purposes
of this Convention by the respective Contracting Party. Further, neither is the radioactive
waste held at reprocessing facilities as part of a reprocessing activity covered in the scope of
this Convention, unless the Contracting Party declares reprocessing to be part of radioactive
waste management. Under the scope of the Convention, also do not fall any waste that
contains only naturally occurring radioactive materials and that does not originate from
the nuclear fuel cycle, unless it constitutes a disused sealed source or it is declared as
radioactive waste for the purposes of this Convention by the Contracting Party.!!

The Joint Convention follows the concept of the “ultimate responsibility” of the state,
stipulating that each Contracting Party shall provide for the establishment of applicable
national safety requirements and regulations for radiation safety, which will cover national
licensing systems, prohibition of the operation of a radioactive waste management facility
without a licence, a system of appropriate institutional control, regulatory inspection,
documentation and reporting, the enforcement of applicable regulations and of the terms of
the licences and clear allocation of responsibilities of the bodies involved in the different steps
of radioactive waste management.!? In relation to allocation of responsibility between the
waste producer and the state, the Joint Convention explicitly declares!? that “each Contracting
Party shall ensure that prime responsibility for the safety of spent fuel or radioactive waste
management rests with the holder of the relevant licence and shall take the appropriate
steps to ensure that each such licence holder meets its responsibility” (emphasis added). As
the “licence” is to be considered as “any authorization, permission or certification granted by
a regulatory body to carry out any activity related to management of radioactive waste“*4,
we deduce that the “polluter” and the “licence holder” are one and same person.’ Both
those subjects to private and public law can be involved in the field of radioactive waste
management. The Joint Convention takes the position of the state into consideration (and
enables it), when stipulating for the “effective independence of the regulatory functions from
other functions where organizations are involved in radioactive waste management and in
their regulation®,

However, it is a matter of fact that the Joint Convention does not provide for
further definition of the licence holders “prime responsibility”. As each Contracting Party
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must “establish and maintain a legislative and regulatory framework to govern the safety
of radioactive waste management“?, it is understood that shaping a precise definition of
this ,prime responsibility” is in the hands of the respective Contracting Party. Consequently,
the Joint Convention deliberately fails to channel the major responsibilities to the “licence
holder” (polluter), but remains (also deliberately) neutral in this regard, enabling the
Contracting Parties to decide upon the type and range of state involvement in the field of
radioactive waste management. E.g., the Contracting Party is basically free to decide on
the form of a financing scheme in this area. Similarly, the Contracting Party is free to
decide whether the necessary research and development will be conducted by the state,
or by the licence holder. Such a neutral construction clearly reflects the fact, that when
adopting the Convention, different states had already developed various financial and
organisational systems in the field of radioactive waste management. Last but not least,
the Joint Convention explicitly provides that, if there is no licence holder or ,other
responsible party”, the responsibility rests with the Contracting Party that has jurisdiction
over the radioactive waste.'® Thus, this rule also reflects the concept of the “ultimate
responsibility” of the state, which points to potential hazards that may arise during the
long-term operation of storages and repositories.

In this connection, reference may also be made to the Convention on Nuclear
Safety of 1994, which provides for the same principle in relation to holders of a licence for
the operation of a nuclear power plant.?

The concept of the “prime responsibility” of the state licence holder and of the
“ultimate responsibility” of the state has been receipted also in provisions, created in the
framework of the European Atomic Energy Community (Euratom). It is a matter of fact,
that the European Atomic Energy Community and all Member States with exception of
Malta are currently Contracting Parties to the Joint Convention, with Portugal (2009) and
Cyprus (2010) having become a Contracting Party only recently. In this regards, the
European Parliament stated in 2007 that it "regrets the absence of a legislative corpus on
harmonised standards for nuclear safety, the management of radioactive waste" and
"calls on the Commission and the Member States to finally make progress on the issue of
final disposal". In the “2007 Report on Assessing Euratom — 50 Years of European nuclear
energy policy”?°, the European Parliament invited the Commission “to review the relevant
drafts of its legislative proposal and submit new proposals for Directives on the safety of
nuclear facilities, on waste management, and on closure and decommissioning of nuclear
facilities taking into account the ‘polluter-pays’ principle". Further, also the European Economic
and Social Committee expressed “an urgent need for Member States utilising nuclear power to
put in place national plans for management of nuclear fuel and radioactive waste. Anything
else is to be seen as irresponsibly passing on the present generations' obligations to next
generations". The provisions of the Council Directive 2011/70/Euratom of 19 July 2011
establishing a Community framework for the responsible and safe management of spent
fuel and radioactive waste?! reflects these developments and for the first time, it creates a
comprehensive framework of minimal requirements for the safe management of spent
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fuel and radioactive waste in the European Union. Pursuant to the Directive, Member States
shall ensure that the prime responsibility for the safety of spent fuel and radioactive waste
management facilities and/or activities rest with the licence holder. That responsibility cannot
be delegated.

Consequently, the principle of the “primary responsibility” of the licence holder for
radioactive waste management is to be considered a common principle of European nuclear
law.22 However, similar to the Joint Convention, the Directive also fails to provide for a clear-
cut between the “primary responsibility” of the licence holder and the “ultimate responsibility”
of the state. The Member States have a rather broad discretion upon the shaping and
specification of both organisational (e.g. research, development, operation of the final disposal
facilities) and financial responsibilities between the state and the licence holder. This is
confirmed by the wording of the Art. 9, which provides that the Member States shall ensure
that the national framework requires that adequate financial resources be available when
needed for the implementation of national programmes, especially for the management of SF
and RAW, ,taking due account of the responsibility of spent fuel and radioactive waste
generators.” It is a matter of fact, that the principle of “primary responsibility” of the licence
holder finds a variety of applications in the concerned Member States:

1/ Any allocation of responsibilities between the state and waste generators represents
a considerable challenge to the field of radioactive waste management. Existing binding legal
instruments fail to provide for an exact determination between the “primary responsibility” of
the waste generator (licence holder) and the “ultimate responsibility” of the state.

Under current Finnish legislation, the Nuclear Energy Act of 1988 provides that a
licence holder, whose operations generate or have generated radioactive waste, shall be
responsible for all management measures and their appropriate preparation, as well as
their costs. Basically, this “primary responsibility” expires when the final disposal of
radioactive waste and the decommissioning of a nuclear facility has been carried out in
accordance with the safety regulations, and the licensee under a waste management
obligation has paid a lump sum to the State for the monitoring and control of the nuclear
waste. The Finish legal framework provides for licence holder responsibility for radioactive
waste management in the course of (long-term) storage, until their final disposal. Such a
construction triggered considerable efforts of the licence holders to address the
challenges arising from SF and RAW management. Therefore, in 1995, two major NPP
licence holders (Teollisuuden Voima Oyj and Fortum Power & Heat Oy) together
established a waste management company ,,Posiva Oy.” Posiva has been held responsible
for research into the final disposal of spent nuclear fuel and for the construction,
operation and eventual decommissioning and dismantling of the final disposal facility.

The French legal framework opted for a rather different model than the Finish
legislation described above. In the French legislation, the Planning Act on sustainable
management of radioactive materials and waste of 200623 provides that the National
Radioactive Waste Management Agency (L'Agence nationale pour la gestion des déchets
radioactifs), a public industrial and commercial establishment (établissement public
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industriel et commercial), is responsible for the long-term management of radioactive
waste. The Agency shall fulfil duties regarding managing existing long-term storage centres
(either directly or by means of third parties acting on its behalf), designing, installing and
building new storage centres, bearing in mind the long-term prospects for the production and
management of waste. Consequently, despite the proclamation, that the “producers of spent
fuels and radioactive wastes are responsible for these substances, without prejudice to the
responsibility their holders have as nuclear activity operators” (Art. 2 par. 3), the Planning Act
on sustainable management of radioactive materials and waste provides for a centralised,
state controlled system of management, beginning with the long-term storage of these wastes
and ending with their disposal in the repository. Thus, the “primary responsibility” of the waste
producers is rather limited to various financial obligations vis-g-vis the Agency and the state.
Thus, in contrast to the Finish system, where the licence holders bear an overall responsibility
for the produced RAW and SF until these are disposed into the (final) repository in accordance
with the safety regulations, the French system provides for an integrated, state controlled
system of RAW and SF management. The “primary responsibility” of the licence holders is
reduced to pure financial obligations.

In the legislative framework of the Czech Republic, the Nuclear Energy Act of 2017
provides that the licence holder shall bear all costs associated with its management, from
its time of origin to its disposal, including monitoring of radioactive waste repositories
after their closure, as well as necessary research and development activities. Under the
terms of this Act, the state ,guarantees safe disposal of all radioactive waste, including
monitoring and supervision of repositories after their closure.” While the (long-term)
storage of radioactive waste remains the responsibility of waste generators, managing
final repositories (including pursuing the option of the deep-geological repository) falls
under the responsibility of the Radioactive Waste Repository Authority (Sprdva uloZist
radioaktivnich odpadu). Consequently, in the Czech Republic, the “primary responsibility”
of the licence holders is reflected not only in their financial obligations, but also in their
obligation to transfer the RAW and SF to the custody of the Authority in certain quality, in
accordance with the safety regulations. The concept of the “ultimate responsibility” of the
state has been reflected by establishment of the Authority, which has been entrusted to
custody the radioactive waste, manage the research and development activities and
pursue the option of the final deep-geological repository.

2/ It seems clear that licence holders’ “primary responsibility” entails (at least)
financial responsibility. In this regard, it is worth to mention, that the Commission presented its
first report to the European Parliament on the use of financial resources earmarked for the
decommissioning of nuclear power plants already in 2004.2* With respect to this article of this
study, the reports included following findings:

The collected data showed that ten Member States chose the option of external
management; i.e. separate from the accounts of the nuclear operator,?® which is
considered to be a mode of management offering the greatest transparency and probably
the best guarantee as to the ultimate use of financial resources, particularly in the event
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of an Licence holder going bankrupt. Most of these funds were segregated from revenues
obtained on the basis of nuclear activities — primarily through a levy — during the plant’s
operational life. However, there are several notable variations; e. g. in Italy, Slovak Republic,
Bulgaria and Lithuania, the funding for decommissioning and waste management is provided
by more than one system. Further, in France and Germany, financial resources earmarked for
decommissioning are entered into the accounts of the electricity producers, in the form of
provisions (internal management). This mode of management allows very flexible use to be
made of resources. It means that the same entity, in this instance the nuclear operator, has
both financial and technical responsibility. However, it does not offer the same transparency as
external management. A priori, it does not ensure that the resources will be available when the
time comes or that they will not be used for purposes other than those for which they were
created. Technically, the options for using these resources are vast and could possibly give
rise to anti-competitive practices on the internal markets in electricity,

These differences between Member States are largely explained by historic factors,
stemming from the economic context which preceded the creation of the internal market
in electricity. “The polluter-pays-principle requires operators to set up adequate funds,
which are available when necessary. This principle is not always strictly applied, usually for
well-defined historic reasons (...) Differences in decommissioning strategies and fund
management may lead to a distortion on the liberalised EU energy markets.
Decommissioning costs, including the final disposal of the waste, must be seen as part of
electricity production costs and should be compatible with state aid rules..”?® Therefore,
following consultation with Member State experts and taking advantage of its research in
the field, the Commission adopted a Recommendation on decommissioning funds in
2006.%" It proposes measures to ensure that adequate financial resources are available at
the scheduled time for all decommissioning activities of nuclear installations and for the
management of spent fuel and radioactive waste. Pursuant to this Recommendation, “the
polluter pays principle should be fully applied throughout the decommissioning of nuclear
installations. In this regard, the primary concern of nuclear operators should be to ensure
the availability of adequate financial resources for safe decommissioning by the time the
respective nuclear installation is permanently shut down*.?

3/ In strict contrast to a rather reserved definition of licence holders “prime
responsibility” for the safety of radioactive waste management in the Joint Convention
and in the Directive, the existing nuclear third party liability treaties channel all liability for
damages (arising from a nuclear incident) in the “nuclear installation” to the person
designated or recognised by the competent public authority as being the “operator of the
installation.” Thus, the operator of a reprocessing and storage facility is exclusively liable for all
damages, arising from the radioactive, toxic, explosive or other hazardous properties of
nuclear fuel, or radioactive products, or waste, or with any of them, or from ionizing
radiations emitted by any source of radiation inside these installations.

It is a matter of fact, that the relation between nuclear third party liability treaties and
radioactive waste management has been the subject of long academic discussion.?® There is no
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EU legislation in this field currently. The core of these discussions represents the issue of the
applicability of these conventions to those facilities where the radioactive waste are temporary
stored, or definitively disposed.3® Under the legal framework of the Paris Convention on Third
Party Liability in the Field of Nuclear Energy, the following facilities (,,nuclear installations”) are
covered: ,reactors other than those comprised in any means of transport; factories for the
manufacture or processing of nuclear substances; factories for the separation of isotopes of
nuclear fuel; factories for the reprocessing of irradiated nuclear fuel; facilities for the storage of
nuclear substances other than storage incidental to the carriage of such substances; and such
other installations in which there are nuclear fuel or radioactive products or waste as the
Steering Committee for Nuclear Energy of the Organisation shall from time to time
determine.“3! The Vienna Convention on Civil Liability for Nuclear Damage provides for a very
similar definition of the same term: ,,any nuclear reactor other than one with which a means of
sea or air transport is equipped for use as a source of power, whether for propulsion thereof or
for any other purpose; any factory using nuclear fuel for the production of nuclear material, or
any factory for the processing of nuclear material, including any factory for the re-processing of
irradiated nuclear fuel; and any facility where nuclear material is stored, other than storage
incidental to the carriage of such material.“3?

Consequently, both liability treaties basically apply to the reprocessing facilities and to
facilities, where radioactive waste has been temporary stored since the 1960s. However,
neither treaty explicitly addressed the issue of the final disposal facilities (repositories), which
became gradually more and more relevant over the course of the last decades.?® This challenge
was reflected by both the Protocol to Amend the Vienna Convention on Civil Liability for
Nuclear Damage of 19973 and the Protocol to Amend the Paris Convention on Third Party
Liability in the Field of Nuclear Energy of 2004.3° In the legal framework of the Amended
Vienna Convention, the Board of Governors of the International Atomic Energy Agency was
empowered to determine which installations with nuclear fuel, Radioactive products or waste
are to be considered ,nuclear installations” in the sense of the treaty. That brings the
possibility of also extending the application of the treaty to waste repositories.3® The Amended
Paris Convention also extended the definition of the “nuclear installation” to “installations for
the disposal of nuclear substances.” However, the progressive effects of these changes are
rather limited in reality, as only three Member States belong to the legal framework created by
the Amended Vienna Convention (Latvia, Poland and Romania). Further, the Amended Paris
Convention has not yet entered into force.

Both liability systems allow only very limited liability exonerations (armed conflict,
hostilities, civil war, insurrection, grave natural disaster of an exceptional character). Further, in
contrast to a vague limitation of financial obligations among the state and polluter in the Joint
Convention, the nuclear third party liability treaties unambiguously prefer the direct allocation
of financial responsibilities on the operators’ part. Therefore, the operator is obliged to have
and maintain some other financial security in order to cover his exclusive liability.

However, neither of the nuclear liability treaties create a liability system free of
state intervention. On contrary, the treaties provide for a whole range of interventions
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from the side of the Contracting Parties, which shape the contours of operator liability: As
a quid pro quo for the principle of exclusive liability and for very limited liability relief, the
Contracting Party must limit operator liability for damages under the Paris Convention of
1960.3 The same system also applies, in slightly modified form, under the Vienna
Convention of 1963, which enables the Contracting Parties to limit the operator liability,3®
or to provide for unlimited operators liability. To cover operator liability under the Paris
Convention of 1960, the operator shall be required to have and maintain insurance or
other financial security of the amount established and of such type and terms as the
Contracting Party provides.?® Also, under the Vienna Convention of 1963, the operator
shall be required to maintain insurance or other financial security covering his liability for
nuclear damage in such amounts, of such types and in such terms as the Contracting Party shall
specify.*® However, in contrast to the Paris Convention of 1960, the Vienna Convention of 1963
also provides that the Contracting Party shall ensure the payment of claims for compensation
for nuclear damage that have been established against the operator by providing the
necessary funds to the extent that the yield of insurance or other financial security is
inadequate to satisfy such claims, but not in excess of the limit established in national
legislation. Further, the Vienna Convention of 1963 provides that nothing shall require a
Contracting Party or any of its constituent sub-divisions, such as States or Republics, to
maintain insurance or other financial security to cover their liability as operators.

Consequently, though the nuclear third party liability conventions link liability for
damages directly to the operator, they also provide a rather wide field of state intervention
and basically assign their Contracting Parties to define these rules in national legislation.*
Thus, even in the field of liability for damages that may occur by operating the facilities
serving for reprocessing of spent fuel, storage and final disposal, international law itself
fails to provide a clear cut between operator liability and state responsibility to protect.
Further, liability limitations and a system of state guarantees represent a major modification
to the “polluter pays” principle in this area.

Also, while not exactly stipulated in the provision of the treaties, in the area of
damage compensation, certain “ultimate responsibility” rests in the state. Nemo dat quot
not habet. Even by opting for the regime of unlimited liability (which is possible under the
Vienna Convention in both 1963 and 1997 versions) and under the Amended Paris
Convention, after the financial funds of the operator are exhausted, any remaining
damages remain a burden of the state, depending on its solvency and willingness to cover
them. Further, within the meaning of the liability treaties, each disposal facility must have an
operator liable with financial coverage of his liability. The question raised at this stage is to
determine, who in this system must ensure that there will be the effective and continuous
presence of an operator liable. Here, the treaties provide for no explicit answer to this
question, however, the very definition of a nuclear operator entails a specific obligation of a
state to designate or recognise an operator for any nuclear installation. Consequently, it would
be reasonable to consider by extension, that this provision also includes the obligation to
ensure, that someone will always remain liable for the radioactive waste disposed of. One
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possibility envisaged is that this liability be transferred to the state or a public agency it has
designated.*? In this scenario, victims would have no other recourse but to claim compensation
directly from the state where the radioactive waste disposal facility is located.

Conclusions

Taking the above presented perspectives into consideration, one can argue that any
allocation of responsibilities between the state and waste generators represents a
considerable challenge to the field of radioactive waste management.* Existing binding legal
instruments of international law fail to provide for an exact determination between the
“primary responsibility” of the waste generator (licence holder) and the “ultimate
responsibility” of the state. Notwithstanding the “ultimate responsibility” of the state, under
the polluter pays principle, the generators are responsible for managing the waste. It seems
clear that licence holders’ “primary responsibility” entails (at least) financial responsibility.
“Beyond this core, the contours of the polluter pays principle become blurred.”** It is commonly
held that the polluters pays principle is, in the field of radioactive waste management, subject
to further shaping and specification by the state and therefore its function is rather to “justify
the imposition of physical or operational responsibility on waste generators.”* Such
responsibility seems to be common as regards interim storage (which is also not the case of all
jurisdictions), but may be extended to final disposal and/or to research and development
obligations. A vice versa, the obligations mentioned can also rest in the state. This possible
extension shows that there is no a clear-cut borderline between the polluter pays principle
and the state obligation to protect in this field.

In any case, the state bears its “ultimate responsibility” once the radioactive waste
have finally been disposed into the repository, if responsible polluter is not known, does
not exist, ceases or has become unable to duly fulfil his obligations.
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specialists. Regarding the widely spread use of hyperlinks and the practical implications of the
misinterpretation of the communication to the public, such as the exhaustion of the author’s right or the
introduction of formalities for copyright protection, the author of the article hopes that the present
study will be of interest not only for researches of copyright law, but for legal practitioners, as well.

Keywords: copyright, Berne Convention, WCT, Infosoc directive, communication to the public,
new public theory.

Cuvinte cheie: drept de autor, Conventia de la Berna, WCT, directiva Infosoc, dreptul la
comunicare publicd, teoria noului public.

1. Introducere

Unul dintre cele mai utile instrumente ale acquis-ului Uniunii Europene este
procedura trimiterii preliminare, prin care Curtea de Justitie a Uniunii Europene are
posibilitatea de a asista instantele nationale in interpretarea corects a legislatiei UE? si in
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unele situatii, chiar si de a armoniza legislatiile statelor membre. Tn acest sens, Curtea
adopta hotarari obligatorii de interpretare a tratatelor si a legislatiei secundare a Uniunii.
Dezavantajul acestei competente il constituie faptul ca instanta europeana este nevoita sa
se pronunte in toate domeniile acoperite de legislatia UE, o arie ce cuprinde o gama larga
de domenii, dintre care unele necesita o specializare aparte, cum sunt si dreptul de autor
sau dreptul internetului.

Astfel, Curtea de Justitie a Uniunii Europene s-a confruntat cu o provocare considerabila
atunci cand a fost solicitata sa decida daca postarea unor hiperlinkuri pe o pagina de web
constituie comunicarea publicd a unei opere protejate prin dreptul de autor in raport cu
reglementarea UE si cu respectarea tratatelor internationale ratificate de UE si de statele sale
membre. Pe parcursul deliberarii, Curtea era nevoita, pe de-o parte, sa asigure o protectie
ridicata drepturilor de autor si, pe de altda parte, sa conserve libertatea si functionarea
nestirbitd a internetului, al carui element important il reprezinta hiperlinkurile. Hiperlinkurile
simple, care conduc utilizatorii la pagina principalda a website-ului, linkurile profunde, care
directioneaza cititorii catre o alta pagina decat cea principala, linkurile realizate prin tehnica de
incadrare (framing) sau incorporare (embedding) 2, precum toate celelalte tipuri de linkuri
existente sau in curs de dezvoltare sunt indispensabile pentru functionarea optima
internetului. Din perspectiva utilizatorilor de internet, linkurile pot fi o metoda de citare in
cursul cercetarii stiintifice, o modalitate de auto-exprimare pe retelele de socializare sau un
instrument comercial folosit cu ocazia incadrarii unei reclame publicitare pe un blog. Indiferent
de modalitatea utilizat[, specificitatea hiperlinkurilor, din perspectiva dreptului de autor este ca
furnizorul linkului nu efectueaza o transmitere a operei, ci directioneaza utilizatorul catre
adresa unde se gdseste opera protejata. in prezenta acestor conditii specifice si a intereselor
deseori antagonice ale diferitelor titulari de drepturi, Curtea a avut sarcina de deslusi intelesul
dispozitiilor directivei Infosoc referitoare la dreptul comunicarii publice. Curtea a aplicat diferite
metode de interpretare a notiunii de comunicare publica, care insa sunt deseori inconsistente,
impredictibile si in contradictie cu normele internationale ale dreptului de autor. Dupa parerea
unor autori, explicatia rezida (si) in lipsa de expertiz3 specializata a judecatorilor.3

Tn studiul de fatd vom incerca sd analizadm evolutia jurisprudentei Curtii privitoare la
aceast3 problematica. Tnainte de a trece la analiza criticd a hotararilor relevante, vom prezenta
cadrul juridic international si cel dezvoltat de UE cu privire la comunicarea publica a operelor
protejate de dreptul de autor.

2. Reglementarea dreptului la comunicare publica in dreptul international si
dreptul Uniunii Europene

Dreptul la comunicare publica este un drept patrimonial exclusiv al autorului, consacrat
pe plan international prin Conventia de la Berna,® in forma unor prevederi specifice,
fragmentate, care, ulterior modificarilor Conventiei si in urma incheierii ,tratatelor
internetului” s-a dezvoltat intr-un drept general si cupriznator.®

Conventia de la Berna, adoptata inainte de aparitia societatii informationale si
utilizarea cotidiana a internetului, nu reuseste sa satisfaca cerintele protectiei dreptului de
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autor impuse de mediul digital. Tn varianta sa actuald, Conventia reglementeazd dou3
categorii de drepturi privind comunicarea publica. Astfel, prevede, pe de-o parte, dreptul
autorului de a autoriza orice tip de comunicare a operelor dramatice, dramatico-muzicale
si muzicale (art. 11), operelor literare recitate (art. 11*") si a operelor cinematografice
adaptate (art. 14 (1)(ii)), or, asigura un drept general de a autoriza comunicarea publica,
indiferent de modalitatea comunicarii, insa numai cu privire la anumite tipuri de opera. lar
pe de alta parte, Conventia asigura dreptul exclusiv si general al autorului de a autoriza
radiodifuzarea oricrui tip de operd (art. 11°*). ® Prin urmare, dispozitiile Conventiei nu
acopera intreaga paletda a modalitatilor de comunicare publica. De exemplu, Conventia nu
reglementeaza comunicarea publica a programelor de calculator sau a operelor de arta vizuala,
cu exceptia modalitatilor enumerate de art. 11bis din Conventie si nu reglementeaza dreptul
autorilor de a autoriza actele de transmitere a operelor ,la cerere”, i.e. cazurile in care
publicul poate alege locul si momentul receptiei operelor protejate.’

n vederea remedierii acestor lacune, Organizatia Mondiald a Proprietitii Intelectuale
(in continuare OMPI) a elaborat dou3 tratate internationale, supranumite ,tratatele internet” 8,
care constituie de fapt o extensie a Conventiei de la Berna. Acestea sunt Tratatul Organizatiei
Mondiale a Proprietatii Intelectuale privind dreptul de autor (in continuare WCT) si Tratatul
OMPI privind interpretarile, executiile si fonogramele (in continuare: WPPT)?.

Obiectul principal al WCT si WPPT este protectia operelor si a drepturilor titularilor
de drepturi, respectiv a drepturilor conexe in mediul digital, conservand un echilibru intre
drepturile autorilor si diverse interese ale publicului, precum educatia, cercetarea stiintifica si
accesul la informatii'®. Totodats, articolul 8 al WCT si art. 10 al WPPT extinde — fara a
prejudicia articolele relevante din Conventia de la Berna - definitia dreptului la comunicare
publicd. Tn acest sens, tratatele inzestreaza titularul de drepturi cu dreptul de a autoriza
orice comunicare publicd a operelor sale!! prin mijloace cu fir sau fard fir, inclusiv de a
controla folosirea individualizata si interactivd a operelor sale, sub denumirea de “punere
la dispozitia publicului”*2. Punerea la dispozitia publicului nu presupune in mod obligatoriu
transmiterea operei la utilizator, este de ajuns ca acesta sa aiba acces la opera in locul si la
momentul ales in mod individual de el.

Directiva nr. 2001/29/CE, cunoscuta sub denumirea de directiva Infosoc a preluat si
a transpus in dreptul comunitar multe dintre prevederile noilor tratate OMPL.3 Directiva a
fost adoptatd de Comunitdtile Europene pe baza art. 95 din TCE (art. 114 din TFUE) ca si o
masura necesara instituirii si asigurarii functionarii pietei interne si este un instrument de
armonizare a legislatiilor statelor membre in domeniul dreptului de autor. Directiva
promoveaza pastrarea unui echilibru intre protectia drepturilor de autor, dezvoltarea societatii
informationale si drepturile si interesele diverselor categorii de titulari de drepturi, scopul
final fiind buna functionare a pietei interne.*

in ceea ce priveste dreptul la comunicare publicd, alineatul (1) al articolului 3
asigura autorilor dreptul exclusiv de a autoriza sau de a interzice orice comunicare publica a
operelor lor, prin cablu sau fara cablu, inclusiv punerea la dispozitia publicului a operelor, astfel
incat oricine sd poatd avea acces la acestea din orice loc si in orice moment.'® Alineatul 2
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asigurd un drept asemanator titularilor de drepturi conexe, iar alineatul 3 al aceluiasi
articol subliniaza ca drepturile mentionate la alineatele precedente nu se epuizeaza.

Uniunea Europeana, ca si membra a Organizatiei Mondiale de Comert si prin urmare, a
Acordului TRIPS®® este obligata prin art. 9 alin.(1) al acestuia din urma s respecte prevederile
Conventiei de la Berna. lar prin decizia 2000/278/CEY’, Comunitatea a adoptat si ,tratatele
internetului”.

3. Prima cauza cu hiperlinkuri: Svensson

Prima cauza in care Curtea s-a pronuntat cu privire la interpretarea actului de
comunicare publica in forma postérii de hiperlinkuri a fost cauza Svensson?8. n litigiul principal,
articolele de presa ale reclamantilor-jurnalisti au fost publicate in ziarul Géteborgs-Posten si pe
site-ul Goteborgs-Posten, unde puteau fi accesate in mod liber de orice persoana conectata la
internet. Cu alte cuvinte, ca accesul la opere nu a fost restrictionat Tn niciun fel, precum prin
instalarea unui sistem de logare sau obligarea la plata unor redevente. Retriever Sverige,
paratul din litigiul principal, exploata un site internet, care furniza clientilor sdi liste cu
hiperlinkuri, care faceau legatura cu site-uri jurnalistice, unde erau publicate diferite articole
protejate prin dreptul de autor. Pe lista acestor linkuri se afla si site-ul Géteborgs-Posten'®,
motiv pentru care reclamantii au chemat in judecata societatea Retriever Sverige, solicitandu-i
plata unor despagubiri. Ei au sustinut ca Retriever Sverige, prin postarea hiperlinkurilor, a adus
atingere dreptului lor exclusiv de a pune sau autoriza punerea la dispozitia publicului a
articolelor care le apartineau.?° Retriever Sverige a sustinut in aparare, c3 furnizarea unor liste
cu linkuri de internet nu constituie un act susceptibil sa afecteze drepturile de autor, intrucat
prin simpla furnizare a adreselor de web nu s-a efectuat de fapt o transmitere a operelor
protejate, actiunea sa limitandu-se la indicarea adreselor de web unde se regasesc operele.?

Instanta de apel a suspendat judecarea cauzei si a adresat Curtii Europene de
Justitie patru Intrebari,?? pe care Curtea le-a reformulat?® in felul urmator: 1. ,reprezinta
un act de comunicare publica, in sensul [art. 3 alin. (1) din directiva Infosoc], furnizarea, pe
un site internet, de linkuri care pot fi accesate catre opere protejate disponibile pe un alt
site internet, in conditiile in care pe celdlalt site operele in cauzd sunt in liber acces”?*? 2.
art. 3 alin. (1) din directivd ,,se opune ca un stat membru sa poata conferi o protectie mai
ampla titularilor de drepturi de autor prevazand ca notiunea de comunicare publica
include mai multe operatiuni decat cele vizate la dispozitia mentionatd”2>?

Tn mod surprinzitor si regretabil, Curtea a adoptat hotdrarea Svensson fird a solicita
concluziile scrise ale avocatului general. Surprinzator, intrucat Svensson a fost prima cauza in care
Curtea a fost nevoita sa se pronunte cu privire la interpretarea notiunii de comunicare publica in
domeniul digital, raportat la art. 3 alin. (1) din directiva Infosoc, si regretabil, intrucat, dupa cum
vom vedea, Curtea a confirmat vechea teorie a ,,noului public”, care a fost respinsa de OMPI inca
din anul 1948, cu ocazia Conferintei de modificare a Conventiei de la Berna la Bruxelles.?

Curtii i-au fost adresate doua opinii ajutatoare de catre doua organizatii internationale
specializate in domeniul drepturilor de autor. Prima opinie provine de la Societatea
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Europeand a Drepturilor de Autor?’. Potrivit acesteia, in urma analizarii celor trei elemente
constitutive ale dreptului la comunicare publica, respectiv ,opera”, ,actul de comunicare”
si comunicarea catre un ,,public”, furnizarea de linkuri nu intruneste conditiile actului de
comunicare publica. Tn primul rand, potrivit autorilor, in lipsa unei transmiteri a operei,
aceasta fiind o conditie sine qua non a actului de comunicare publica, nu se realizeaza
actul de comunicare publicd?®. lar prin postarea unui link, furnizorul linkului pune la
dispozitia publicului doar adresa operei, dar nu opera in sine, astfel ca nu se efectueaza o
transmitere a operei.?® Prin urmare, linkul joacd rolul unei forme neobisnuite de citare,
asemenea unei note de subsol.?® in al doilea rand, chiar dacd, Curtea ar califica linking-ul
drept un act de comunicare, lipseste cel de-al treilea element constitutiv al dreptului
patrimonial la comunicare public3, respectiv elementul de ,public”.3! Autorii opiniei invoc3
concluziile hotararii SGAE??, in cadrul cdreia Curtea a pronuntat pentru prima oard c3
transmiterea operei, pentru fi considerata un act de comunicare publica, trebuie sa se faca
unui public diferit de cel catre care a fost directionat actul original de comunicare a operei,
adica unui “nou public”. 33

Cea de-a doua opinie provine de la Asociatia Internationald Literard si Artistica (in
continuare:ALAI)** in forma unui raport. Potrivit acestuia, actul de punere la dispozitia
publicului, ca si modalitate a comunicarii publice, are trei conditii, anume sa fie efectuat de o
persoana fizica, sa se adreseze in mod direct sau indirect publicului si sa priveasca opere
protejate prin dreptul de autor sau drepturi conexe.3® In ceea ce priveste caracteristicile punerii
la dispozitia publicului prin postarea pe internet a unor hiperlinkuri, autorii opiniei fac doua
precizari suplimentare: actul de punere la dispozitia publicului permite publicului sa acceseze
opere protejate prin dreptul de autor, dar actul nu include acele linkuri, care fac doar referire la
sursa unde opera poate fi accesatd.3® in lipsa unor explicatii mai detaliate, presupunem cé
autorii sugereaza ca simpla postare a unui hiperlink, care arata locatia operei protejate nu
intruneste conditiile actului de punere la dispozitia publicului, pe cand, de pilda, incorporarea
unui videoclip pe pagina principala a retelei de socializare facebook, care porneste fara
interventia suplimentard a utilizatorului constituie un asemenea act.?” Autorii mai precizeaza
ca este irelevant daca continutul pus la dispozitia publicului prin linkul in cauza a fost incarcat
pe internet in mod legal sau fara consimtamantul titularului de drepturi, deoarece actul de
oferire in sine este cel care declanseazi actul de comunicare public3.3® Nu in ultimul rand,
raportul-opinie insista asupra notiunii de public, delimitdnd publicul de cercul restrans al
familiei sau al prietenilor. Cu ocazia acestei argumentari si acesti autori fac referire la teoria
"noului public” introdusa de CJE si intr-un mod subtil — dar fara succes - incearca sa
reinterpreteze aceasta teorie eronata bazandu-se pe limbajul folosit de Curte in hotararile
sale ulterioare in asa fel, incat varianta reformulatda sa corespunda unei interpretari
conforme cu tratatele administrate de OMPI.

Tn hotérarea din 13 februarie 2014, Curtea de Justitie a Uniunii Europene a scindat
notiunea de comunicare publica in doua elemente constitutive, anume ,,actul de comunicare”
si comunicarea ,publicd”. in ceea ce priveste existenta unui ,act de comunicare”, Curtea a
constatat, facand referire la jurisprudenta sa anterioara, ca ,acesta trebuie inteles in sens larg
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in scopul garantarii, astfel cum rezulta in special din considerentele (4) si (9) ale Directivei
2001/29, a unui grad ridicat de protectie titularilor de drepturi de autor.”® Astfel, in
concordanta cu raportul-opinie furnizat de ALAl, a hotarat ca furnizarea, pe un site
internet, a unor linkuri indeplineste conditia unui ,act de comunicare”, fiind suficient ca
opera sa fie pusa la dispozitia publicului, astfel incat persoanele care il compun sa poata
avea acces la aceasta, chiar dac3 ele nu se utilizeaza de aceasta posibilitate.®

n ceea ce priveste insa cel de-al doilea element, anume ca opera s& fie comunicatd
»public”, a constatat, in concordanta cu opinia Societatii Europene de Drepturile de Autor
urmatoarele: ,atunci cand totalitatea utilizatorilor unui alt site carora operele in cauza
le-au fost comunicate prin intermediul unui link care poate fi accesat puteau sa acceada in
mod direct la operele respective pe site-ul pe care au fost comunicate initial, fara interventia
administratorului celuilalt site, utilizatorii site-ului administrat de acesta din urma trebuie sa fie
considerati destinatari potentiali ai comunicarii initiale si, asadar, ca facand parte din publicul
luat n considerare de titularii drepturilor de autor atunci cand au autorizat comunicarea
initiald. Tn consecint3, in lipsa unui public nou, autorizarea titularilor de drepturi de autor nu se
impune in cazul unei comunicdri publice precum cea din litigiul principal.”** Or, titularul
dreptului de autor, care posteaza pe internet opera protejata fara sa restrictioneze accesul
publicului prin instalarea unor masuri restrictive, precum accesul pe baza de logare, plata unor
redevente sau geo-blocking, pierde dreptul de a autoriza o noua postare de catre o alta
persoang, fiindca se prezuma ca titularul a comunicat opera intregii populatii internautice prin
postarea initiald. lar potrivit jurisprudentei Curtii, in lipsa unui public nou este imposibila
realizarea unui nou act de comunicare publicd prin aceeasi metod3 tehnics. Tn hotdrarea
Svensson Curtea a preluat doua teorii de interpretare a comunicarii publice, respectiv teoria
,hoului public” si teoria ,conditiilor tehnice specifice” si a mai consacrat o noua teorie,
anume cea a ,masurilor restrictive”.

in privinta ultimei intrebari, Curtea a statuat, c3 un stat membru nu poate conferi o
protectie mai ampla titularilor de drepturi de autor prevazand ca notiunea de comunicare
publicd include mai multe operatiuni decat cele vizate la aceasta dispozitie.*?

Tnainte de a analiza repercusiunile hotararii Svensson si evolutia subsecventa a
notiunii actului de comunicare publica in forma postarii de hiperlinkuri, vom prezenta
originea si inconvenientele celor trei teorii mentionate, pe marginea jurisprudentei Curtii
de la Luxembourg.

4. Teoria ,noului public, teoria ,conditiilor tehnice specifice”si teoria ,,masurilor
restrictive”

a) SGAE: teoria ,noului public”

Cauza SGAE este consideratd hotararea prin care Curtea Europeana de Justitie a
introdus in dreptul de autor teoria “noului public”*. in litigiul principal din aceastd cauza,
cunoscutd si sub denumirea Rafael Hoteles**, Sociedad general de Autores y Editores de
Espafia, organismul de gestiune colectiva a drepturilor de autor in Spania, a dat in judecata
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lantul hotelier Rafael Hoteles S.A., sustindnd ca acesta, prin amplasarea televizoarelor in
camerele hotelului si difuzarea de muzicd ambientala, a comunicat public opere apartinand
repertoriului administrat de SGAE, fara sa obtina autorizarea acestuia. Din acest motiv hotelul a
incalcat drepturile de autor atasate operelor radiodifuzate. Proprietarul hotelului s-a aparat
afirmand, ca numarul mic al spectatorilor dintr-o camera, care de obicei nu excede numarul
memobrilor de familie, nu intruneste cerinta de public, lipsind astfel unul dintre elementele
constitutive ale actului de comunicare publici. in faza apelului, Audiencia Provincial de
Barcelona a suspendat judecarea cauzei si a intrebat Curtea Europeand de Justitie daca
distribuirea de semnal prin televizoarele clientilor in camerele de hotel poate fi
considerata act de comunicare publica in sensul art. 3 alin. (1) din directiva Infosoc?*

in analiza sa, Curtea a observat c3 directiva Infosoc nu defineste notiunea de
comunicare publicd. Totodatd, potrivit considerentelor directivei, interpretarea drepturilor de
autor prevazute de directiva trebuie sa fie suficient de larga pentru a permite asigurarea unui
nivel ridicat de protectie a acestor drepturi*® si trebuie s3 fie in concordantd cu dreptul
international.*’” Tn ceea ce priveste cea de-a doua conditie, Curtea a recurs la consultarea
prevederilor articolului 11bis al Conventiei de la Berna“® si a interpretérilor aferente din Ghidul
Conventiei, elaborat de OMPI*® in 1978. Astfel, preludnd explicatia din Ghid, Curtea a stabilit,
ca atunci ,cand autorul autorizeaza radiodifuzarea operei sale, el ia in considerare numai
utilizatorii directi, respectiv proprietarii echipamentelor de receptie, care personal sau in cercul
lor privat de familie, receptioneaza programul. Dacad Tnsa receptia programului vizeaza un
public mai larg, eventual pentru profit, 0 noua sectiune a publicului aude sau vede opera si
comunicarea programului prin difuzor sau alt instrument analogic, nu mai corespunde unei
receptii simple a programului, ci este un act independent prin care opera radiodifuzata este
comunicatd unui nou public (s.n.).”*° Clientela hotelului formeaza un astfel de public nou. lar
hotelul este organizatia, care intervine in deplind cunostinta de cauza, in vederea asigurarii
clientelei sale acces la opera protejata. Fara interventia hotelului, clientii sai, desi prezenti in
acea zona, nu ar fi avut posibilitatea s3 auda sau sa vizioneze programul in cauzi.>*

Desi Curtea a ajuns la o decizie echitabila si corectd, consideram ca argumentarea
Curtii este cat se poate de eronatd. Posibilele surse ale failibilitatii argumentarii sunt
eroarea logica comisa de Curte in forma unui argument non sequitur in paragraful 40 si
interpretarea gresita a prevederilor unui document international fara valoare legala.
Astfel, in ceea ce priveste argumentul non sequitur, nu exista raport de cauzalitate intre
concluzia formulata de Curte in cea de-a doua propozitie din paragraful 40 al hotararii si
premisa formulata in prima propozitie al aceluiasi paragraf.>> Or, Curtea sustine, ca ”o
comunicare facuta in circumstantele asemanatoare celor din litigiul principal constituie,
potrivit art. 11bis(1)(ii) din Conventia de la Berna, o comunicare facuta de o organizatie
radiodifuzoare diferitd de organizatia originald (s.n). Prin urmare (s.n.), o astfel de
transmitere este facuta unui public diferit de cea cdtre care a fost indreptatd actul original
de comunicare a operei, adicd unui nou public.”(s.n.). In consecintd consideram c&, Curtea
confund3 notiunea de ,noua comunicare publicd” cu ,comunicarea unui nou public”.>3

n al doilea rand, textul legal invocat de Curte, respectiv art. 11bis alin. (1)(ii) al
Conventiei este formulat cat se poate de clar, stabilind ca autorul beneficiaza de dreptul
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exclusiv de a autoriza ,,orice comunicare publica [..] cand aceasta comunicare este facuta
printr-un alt organism decdt cel de origine (s.n.)”, formulare care, in nici un caz, nu sustine
interpretarea potrivit cireia autorul va autoriza comunicarea catre un alt public.>* Curtea
insd nu a procedat la interpretarea textului legal general obligatoriu invocat, ci, contrar
dispozitiilor Conventiei de la Viena cu privire la dreptul tratatelor®®, a preluat explicatiile
din documentul fara valoare legalda, anume Ghidul OMPI din 1978. Mai mult de atat, in
opinia lui Ficsor, intrucat Curtea nu a indicat expres paragrafele consultate din Ghid,
putem doar intui ca s-a referit in mod gresit la paragraful 11bis.12 din Ghid, care se refera
de fapt la art. 11bis(1)(iii) din Conventie.>® Totodata, autorii Ghidului au avut ca si scop
elaborarea unui document asemandtor unui manual pentru a asista implementarea si
aplicarea prevederilor Conventiei de catre acele tari membre aflate in curs de dezvoltare,
care nu aveau incé o traditie a dreptului de proprietate intelectuald.’” Ghidul nu aspira la a
fi un document soft law cu valoare interpretativa, cu toate ca este un document orientator
de folos. Si nu in ultimul rand, Ghidul incipient din 1978 a fost inlocuit cu Ghidul din 2003,
o lucrare realizata in urma analizelor minutioase ale diferitelor probleme aparute in cursul
aplicdrii Conventiei, reflectdnd pozitia actuald a OMPI.® Este insd imposibil de imaginat,
formuleaza galant Ficsor, ca daca, Curtea ar fi fost informata despre existenta acestui nou
ghid, s& fi recurs la explicatiile ghidului invechit.>®

Aceste opinii ale autorului renumit sunt sustinute si de alti autori consacrati.®® Astfel,
intr-un articol intitulat Comunicare publicG? Trei motive pentru care dreptul de autor se
descurcd si fard ,,un nou” public, autorii relateaza ca aceasta teorie a noului public a fost
abandonata inca din anul 1948, cu ocazia Conferintei de revizuire a Conventiei de la Berna din
Bruxelles. Propunerea Belgiei de a interpreta noul act de comunicare publica prin
retransmiterea operei radiodifuzate sub conditia procurarii unui nou cerc de ascultatori, a
starnit reactii negative in majoritatea delegatilor tarilor membre.5! Principalul contraargument
levita in jurul impracticabilitatii acestei conditii, ih sensul ca ar fi aproape imposibil de a decela
intre publicul “nou” si ,,cel original”. In consecinta, cu contributia altor trei tiri membre, Belgia
a formulat o noua propunere, inlocuind criteriul ,noului public” cu cel al “organizatiei diferite
de cea originald”, ceea ce presupune un nou act de comunicare de cdtre o altd organizatie
decat cea care a radiodifuzat original opera. in final aceasti variantd de propunere a fost
adoptatd de Conferint si aplicat3 ulterior de diverse instante nationale.5?

Critica teoriei ,,noului public” de catre Curte nu este doar un moft al teoreticienilor
dreptului de autor, intrucat aceasta poate conduce la urmari grave in practica, precum
introducerea unor formalitati in protectia dreptului de autor sau epuizarea dreptului la
comunicare publica, in ciuda prevederilor contrare ale Directivei Infosoc si contrar politicii
internationale a dreptului de autor.

b) TVCathup: teoria ,conditiilor tehnice specifice”

Curtea de la Luxembourg a invocat in mai multe cauze teoria noului public®, cu
toate ca la scurt timp dupa adoptarea hotararii SGAE, s-a evidentiat deficienta teoriei.
Astfel, in cauza TVCatchup® reclamantele din litigiul principal, organisme comerciale de
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radiodifuziune televizatd, detineau la momentul litigiului, drepturi de autor cu privire la
emisiunile de televiziune, precum si cu privire la filmele si la celelalte elemente care erau
incluse in emisiunile lor. Paratul TVCatchup furniza prin internet servicii de difuzare a unor
emisiuni televizate, care permiteau utilizatorilor sa receptioneze ,,in direct” prin internet
fluxuri de emisiuni televizate gratuite, inclusiv emisiuni difuzate de reclamantele din litigiul
principal. Specificitatea activitatii TVC era cd permitea prin metode tehnice utilizatorilor
serviciilor sale, sa obtina acces doar la acele emisiuni, pe care le puteau viziona deja in mod
legal pe baza abonamentului lor TV si doar daca consimteau la restrictionarea utilizarii
serviciilor oferite de TVC pe teritoriul Regatului Unit. Site-ul TVC dispunea de echipamente
care i permiteau sa identifice locul In care se afla utilizatorul si sa refuze accesul atunci cand
conditiile impuse nu erau indeplinite. 5> Altfel spus, publicul care avea acces la serviciile TVC era
acelasi public, caruia i fusese deja comunicat continutul protejat prin radiodifuzare de catre
organismele comerciale de radiodifuziune televizata. In aceste conditii, High Court of Justice
(England & Wales), Chancery Division, a suspendat judecarea cauzei si a adresat Curtii o serie
de intrebari, prin intermediul carora, solicita, in esentd, detalierea modului de interpretare
a art. 3 al Directivei Infosoc in oglinda teoriei ,,noului public”.%®

Curtea s-a pronuntat fira sa solicite concluziile Avocatului general. in primul rand, a
respins apararea TVC, prin care acesta argumenta cd, comunicarea continutului protejat prin
tehnica ,live-streaming” nu intruneste conditiile actului de comunicare publica, intrucat nu a
fost Indeplinitd cunoscuta conditie a ,,noului public” ¢7 si a sustinut c& ,,situatiile examinate in
cauzele in care s-au pronuntat hotararile mentionate difera in mod clar de situatia in discutie
in prezenta cauzd.”%(sic!). Astfel, Curtea a mentinut in continuare teoria noului public si a largit
interpretarea actului de comunicare publica prin introducerea teoriei ,conditiilor tehnice
specifice”. Or, in viziunea Curtii, in situatii precum cele din litigiul principal, ,fiecare dintre
[cele] doua transmisii trebuie sa fie autorizata in mod individual si separat de autorii in cauza,
dat fiind ca fiecare dintre ele este efectuata in conditii tehnice specifice (s.n.), potrivit unui mod
diferit de transmisie a operelor protejate si ca fiecare dintre ele este destinata unui public.” lar
n aceste situatii nu este necesara examinarea conditiei noului public.®

Si aceastd motivare a Curtii a fost criticatd de literatura de specialitate’®, printre altele,
pentru inconsecventa si incompatibilitatea sa cu tratatele internationale. Astfel, din TVcatchup
s-ar putea deduce ca retransmisiile din hotararile anterioare ale Curtii, precum SGAE si Premier
League’ nu au fost efectuate in conditii tehnice speciale, utilizind metode diferite de
transmitere. De fapt, in SGAE prima transmisie a fost una terestra primita de catre antena
principald a hotelului, in timp ce retransmisia semnalului a fost facuta prin intermediul unei
retele de cablu hotelier. lar in Premier League prima transmisie a fost efectuata prin satelit, pe
cand a doua a avut loc pe ecranele televizoarelor aflate intr-un bar public’2.

Totodata, art. 11bis(1) din Conventia de la Berna nu limiteaza dreptul exclusiv al
autorului la cazuri in care retransmiterea a fost facuta in conditii tehnice specifice si
intrucat prin hotdrarea Curtii drepturile minime asigurate de Conventie nu sunt extinse, ci
dimpotriva, sunt supuse unor conditii suplimentare, consideram ca hotararea Curtii este in
conflict cu prevederile Conventiei’® si in mod indirect, si cu prevederile directivei Ths3si.
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c) Svensson: teoria ,masurilor restrictive” si critica hotararii Curtii

»Problema cu hiperlinkurile este ca oricare dintre rezultate poate avea implicatii
negative. Daca fiecare hiperlink, care duce la o opera protejatd ar reprezenta o comunicare
publica supusa autorizarii prealabile a titularului de drepturi, acesta ar avea in mod evident
consecinte dezastruoase asupra functionarii retelei de web. Pe de alta parte, daca [postarea
de] hiperlinkuri nu ar constitui in nici un caz un act de incalcare al drepturilor de autor,
obiectivul directivei InfoSoc de a oferi un nivel ridicat de protectie pentru autori ar putea fi
compromis.””* Prinsd ih aceasta dilemd, Curtea de la Luxembourg a incercat prin hotdrarea
Svensson sa gdseasca o cale de mijloc, prin care sa asigure o protectie ridicata drepturilor
de autor, pe de o parte, si sa salveze internetul, pe de altd parte. Din pacate insa, prin
mentinerea teoriei ,noului public” si transpunerea acesteia in domeniul online, Curtea a
provocat mai multe deziderate decat avantaje.

Astfel, dupa cum am aratat mai sus, teoria ,noului public”, teoria ,conditiilor tehnice
specifice”, precum si teoria ,,masurilor restrictive” sunt incompatibile cu tratatele internationale,
n special Conventia de la Berna si WTC, deoarece fiecare dintre cele trei teorii supune dreptul
la comunicare publicd unor conditii suplimentare fata de prevederile tratatelor. Art. 11bis(i) al
Conventiei de la Berna stabileste ca si unica conditie a actului de retransmitere prin
radiodifuzare, ca retransmiterea sa fie efectuata de un organism diferit de cel care a facut
transmisia initiala, iar teoria unui ,,nou public” a fost abandonata in mod expres de catre
Conferinta de la Bruxelles. Art. 8 din WCT, care este o completare a Conventiei de la Berna,
vorbeste despre ,orice comunicare publicd”, fara a distinge intre transmisii initiale si
retransmisii, indiferent de tehnologia utilizatd. 7> Pentru aceste motive, sustinem si noi alaturi
de specialisti renumiti in dreptul proprietatii intelectuale, ca nu exista niciun temei legal pentru
introducerea conditiilor suplimentare, precum existenta unui nou public sau folosirea unor
conditii tehnice specifice cu ocazia retransmiterii operei, dupa cum nu este necesara nici
utilizarea unor mésuri restrictive pentru protectia dreptului la comunicare publics.”®

Alte doud efecte nefavorabile ale hotararii Svensson, sunt riscul introducerii unor
conditii formale pentru existenta protectiei si epuizarea partiald a dreptului de comunicare
publica. Or, pentru ca dreptul de a autoriza comunicarile subsecvente sa existe, autorul trebuie
sa recurga la formalitati, anume sa instaleze masuri restrictive, contrar prevederilor art. 5(2)
din Conventia de la Berna, si in cauza de fata, si celor din art. 8 din WCT.”’ lar in ceea ce
priveste epuizarea dreptului, un autor care fisi publica opera pe un website fara masuri
restrictive, isi pierde dreptul de a controla comunicarile ulterioare prin aceasta modalitate, cu
toate ca considerentele (29) si art. 3 alin. (3) din directiva Infosoc, in concordanta cu tratatele
internationale, prevad expres ca epuizarea afecteaza exclusiv dreptul de distributie, nu si
dreptul de comunicare publica. Principiul care sta la baza introducerii in dreptul international a
ideii de epuizare a dreptului de distributie este acela de a impiedica titularul de drepturi sa
exploateze o lucrare dupa ce a realizat valoarea economica completa a operei prin punerea ei
pe piatd. In caz contrar, ar impiedica functionarea optima a pietei. ’® Aceeasi explicatie nu se
preteaza insa si la dreptul la comunicare publica, din moment ce exploatarea repetata a operei
este de insdsi esenta acestui drept. Nu Tn ultimul rand, pentru motivele sus-mentionate teoria
hoului public” favorizeaza nejustificat utilizatorii operei in dauna titularilor de drepturi.”®

92

SUBB lurisprudentia nr. 3/2017



Réka KIS, DRAMA ,,NOULUI PUBLIC” SAU CRITICA JURISPRUDENTEI CJUE PRIVIND COMUNICAREA PUBLICA A
CREATIILOR INTELECTUALE PRIN FURNIZAREA DE HIPERLINKURI

Tn urmatorul capitol vom prezenta doud cauze subsecvente legate de activitatea de
linking si straduinta Curtii in restabilirea echilibrului intre drepturile de autor si utilizarea
liberd a internetului.

5. Jurisprudenta corectiva a Curtii in BestWater si GS Media

in cauza BestWater, un videoclip promotional realizat de o firm& germana specializat3
n comercializarea de sisteme de filtrare a apei, reclamanta din litigiul principal a fost incarcat
pe YouTube fara autorizarea acesteia. MM. Mebes si Potsch, doi agenti comerciali care
actionau in numele unui concurent al reclamantei, au postat prin tehnica de ,incadrare”
(framing) videoclipul YouTube pe website-urile lor, motiv pentru care BestWater i-a dat in
judecata pentru incilcarea drepturilor ei de autor, solicitind incetarea difuzarii si despagubiri.&°
Instanta nationald, aplicdnd doctrina Svensson si avand in vedere specificitatea postarii
continutului protejat, a suspendat judecarea cauzei si a solicitat Curtii sa stabileasca daca
incadrarea (framing) sau incorporarea (embedding) pe un website a unui continut protejat,
publicat pe un alt website, constituie un act de comunicare publica in intelesul directivei
Infosoc, chiar daca noua postare nu intruneste nici conditiile unui nou public si nici conditiile
tehnice specifice?® Curtea, invocand prevederile art. 99 din Regulamentul de procedurs, 3% a
asimilat situatia de fapt cazurilor anterior judecate si a emis o ordonanta motivata. A stabilit ca,
avand n vedere, ca postarea continutului protejat s-a realizat prin aceleasi mijloace tehnice ca
si comunicarea initiala a operei, respectiv opera nu a fost pusa la dispozitia unui nou public,
postarea hiperlinkului nu este considerata un act de comunicare publica potrivit art. 3 alin. (1)
din directiva Infosoc si prin urmare, nu este necesard nici autorizarea titularilor de drept.®?
Astfel, Curtea a confirmat ca linkurile incadrate (tehnica framing) sau incorporate (tehnica
embedding) nu sunt tratate diferit de hiperlinkurile simple sau profunde (deep links), desi o
diferentiere intre hiperlinkurile simple, care arata doar locatia, unde se regaseste opera
protejata, si toate celelalte modalitati de linking, astfel cum schiteaza autorii raportului ALAI, ar
fi fost binevenita. Tindem sa fim de acord cu opinia autorilor raportului, potrivit careia, linkurile
simple, care directioneaza utilizatorul catre pagina principald a website-ului, nu ar trebui sa
constituie un act de comunicare publica, deoarece asemenea notelor de subsol, acestea
identifica doar locul in care se afla opera, pe cand toate celelalte modalitati de linking pun la
dispozitia publicului opera insasi.3*

Constatam totodata cu regret ca, Curtea nu a luat in considerare faptul ca videoclipul a
fost incdrcat pe YouTube fara autorizarea titularei de drept si ne intrebam daca in oglinda
acestui detaliu a fost justificatd asimilarea acestui litigiu cauzelor judecate de Curte si
pronuntarea unei ordonante motivate, in loc de hotarare. Ne-am intrebat totodatd, daca
putem concluziona ca punerea la dispozitia publicului a unei opere protejate prin postarea unui
link nu constituie act de comunicare publicd in sensul art. 3 alin. (1) din Directiva Infosoc,
indiferent daca publicarea initiald a operei a fost facuta cu sau fara autorizarea titularului de
drepturi, in situatia in care nu exista un nou public.

Curiozitatea ne-a fost satisfacuta in privinta ultimei intrebari prin hotararea GS
Media pronuntata de Curte in 2016. Aceasta cauza a fost o noua sansa pentru Curte sa

23

SUBB lurisprudentia nr. 3/2017



Réka KIS, DRAMA ,,NOULUI PUBLIC” SAU CRITICA JURISPRUDENTEI CIUE PRIVIND COMUNICAREA PUBLICA A
CREATIILOR INTELECTUALE PRIN FURNIZAREA DE HIPERLINKURI

renunte la teoria ,noului public” si sa se alinieze la exigentele dreptului international de
autor. Din pacate insa, Curtea nici de aceasta data nu s-a lepadat de mult criticata
doctrina, desi, asemanator cauzei TVCatchup, si in GS Media a s-a vazut nevoit sa
largeasca sfera acelor acte, care constituie comunicare publica si in lipsa unui nou public.

Tn octombrie 2011, Geenstijl.nl, unul dintre cele mai vizitate tabloide din Olanda,
operat de GS Media a publicat un hiperlink care indrepta cititorii catre un site de stocare
de date australian, denumit Filefactory.com, de unde utilizatorii puteau descarca gratuit
fotografii, care urmau sa fie publicate in revista Playboy abia in luna decembrie. Tn pofida
somatiilor societitii Sanoma, GS Media a refuzat s steargd hiperlinkul in discutie. In final,
hiperlinkul a fost neutralizat prin indepartarea fotografiilor de pe site-ul de origine.
Intreaga operatiune a fost repetatd de mai multe ori, deoarece GS Media a continuat s
publice hiperlinkuri, care directionau utilizatorii catre diferite site-uri, care publicasera
fotografiile Tn cauza fara autorizarea Sanoma. Sanoma a introdus o actiune impotriva GS
Media pentru incalcarea drepturilor ei de autor. in cadrul recursului, Hoge Raad de
Nederlanden a observat ca, desi fotografiile in cauza nu erau de negasit pe internet tnhainte
ca GS Media sa posteze hiperlinkul pe site-ul GeenStijl, dine moment ce Filefactory nu era
un site cunoscut, GS Media a facilitat foarte mult accesul la fotografii, largind mult cercul
acelor persoane, care aveau cunostinta de existenta fotografiilor.

n aceste conditii, instanta national3 a adresat, prin procedura trimiterii preliminare, o
serie de intrebari Curtii,®> care ridicau de fapt patru probleme, respectiv, relevanta
faptului ca operele in discutie nu au fost inca publicate in vreun alt mod cu autorizatia
titularului, a imprejurarii ca titularul de drepturi nu a autorizat publicarea operelor in
cauza pe acest din urma site, a faptului ca furnizarea hiperlinkurilor faciliteaza mult gasirea
operelor in discutie, precum si a faptului ca cel care posteaza respectivele linkuri cunostea
sau trebuia s3 cunoasca aceast3 situatie de fapt.%®

Curtea, dupa reluarea si mentinerea argumentelor consacrate in jurisprudenta sa
anterioara — anume, cele privitoare la structura actului de comunicare publica, necesitatea
interpretdrii largi a dreptului, cu luarea in considerare a teoriei noului public,®” a lipsei masurilor
tehnice restrictive®® si a modalitatilor tehnice specifice®*- introduce doud elemente noi. Acestea
sunt buna credinta a celui care a postat linkul si caracterul lucrativ al postarii linkului.

Tn ceea ce priveste buna-credintd a celui care a postat linkul, Curtea a subliniat
Lrolul indispensabil al utilizatorului si caracterul deliberat al interventiei sale”*°, atribuind
un caracter constitutiv intentiilor sale. Or, postarea unui hiperlink constituie un act de
comunicare publicd, in cazul in care o persoana stie sau ar fi trebuit sa stie ca hiperlinkul in
cauza ofera acces la o opera pusa la dispozitia publicului fara autorizarea titularului de
drepturi, respectiv postarea nu constituie o asemenea comunicare daca utilizatorul este
de buni-credinta.®! in aceeasi ordine de idei, persoana, care evita masurile restrictive, se
prezuma a fi de rea-credinta si postarea de catre aceasta se considera a fi o interventie
deliberata fara de care utilizatorii nu ar fi putut beneficia de operele difuzate. Curtea a
motivat aceastd solutie prin importanta aparte a internetului pentru libertatea de exprimare si
de informare, precum si dificultatile cu care s-ar confrunta utilizatorii cu ocazia verificarii daca
site-ul internet catre care se presupune ca, conduc linkurile postate, confera acces la opere
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protejate si daca titularii drepturilor de autor ai acestor opere au autorizat publicarea lor pe
internet.®? Consideram, aldturi de alti autori c3, cunoasterea de catre utilizator al ilegalitatii
primei comunicari nu constituie un element al actului prejudiciabil,®® cunoasterea caracterului
ilegal al postadrii poate fi cel mult, un element al raspunderii celui care se face vinovat de
comiterea prejudiciului. Dar nici aceasta solutie nu este acceptabila din perspectiva dreptului
de autor, dupa cum vom argumenta in continuare.

in al doilea rand, potrivit Curtii, persoanele care posteaza linkuri in scop lucrativ ori in
scopul obtinerii unui profit, sunt obligati sa efectueze verificarile necesare pentru a se asigura
ca opera vizata nu este publicata nelegal pe site-ul la care conduc respectivele hiperlinkuri, si
se prezuma relativ ca aceasta postare a intervenit cunoscandu-se pe deplin natura protejata a
operei si lipsa unei autorizatii de publicare din partea titularului dreptului de autor.®*

Hotararea GS Media a provocat reactii ambivalente. Pe de o parte, Curtea a nuantat, in
sfarsit, actul de comunicare publica in cazul in care continutul protejat a fost postat fara
consimtdmantul titularului de drept®. Pe de altd parte insd, in aroganta sa, sustine Targosz,
Curtea a ignorat zeci (chiar sute) de ani de teorie a dreptului de autor, si in ciuda tuturor
criticilor din literatura de specialitate si a concluziilor avocatului general, a oferit o combinatie
de concepte incoerente. °® Curtea, cu o incipatanare de neinteles, a pastrat teoria ,noului
public”. Pentru a putea fi mentinutd, Curtea a adoptat solutii punctuale, care au rezolvat
temporar problemele generate de aceasta teorie inadecvata. De aceasta data, solutia a fost
conditia cunoasterii caracterului ilegal al primei comunicari. Acest criteriu are ca si efect,
crearea unei incertitudini legale, intrucat ,utilizatorii de internet nu stiu si nu dispun de
mijloace pentru a verifica daca comunicarea publica initiald a unei opere protejate, care poate
fi accesatd in mod liber pe internet, a fost efectuatd cu sau fara consimtamantul titularului
dreptului de autor.”®” Pe de altd parte, Curtea a modificat caracterul obiectiv al rédspunderii
pentru incalcarea dreptului la comunicare publica intr-o raspundere subiectiva, dependenta de
cunoasterea ilegalitatii postarii initiale de catre prejudiciatorul subsecvent.

Tn ceea ce priveste criteriul caracterului lucrativ al postdrii, se considera justificat
tratamentul mai sever al acelui utilizator, care pune la dispozitia publicului opere protejate n
scopul de a obtine profit pe seama eforturilor depuse de titularul de drepturi, atat timp, cat
caracterul lucrativ al postarii nu constituie un element al actului de comunicare publica sau o
conditie sine qua non a raspunderii pentru incilcarea dreptului la comunicare publici.®® Or, in
cauza Del Corso,*® Curtea in mod eronat a ajuns la concluzia, ca difuzarea de fonograme de
catre un medic stomatolog in prezenta pacientilor, ca muzica ambientald, nu constituie act de
comunicare publicd, deoarece nu conduce la o crestere a clientelei sale si nici la cresterea
pretului serviciilor prestate, motiv pentru care o astfel de difuzare nu are caracter lucrativ.'®
Ulterior, in hotdrirea Reha Training'®, printr-o formulare iscusit, Curtea a modificat
jurisprudenta Del Corso, sustinand ca, caracterul lucrativ al difuzarii de emisiuni televizate de
operatorul unui centru de refacere in spatiile sale este ,de natura a fi luat in discutie la
stabilirea cuantumului remuneratiei datorate,'? nefiind deci un element al rdspunderii.

Observam insd, cu regret, ca in cadrul analizei importantei caracterului lucrativ al
postarii de hiperlinkuri, Curtea nu invoca concluziile din Reha Training, ci se refera la hotararea
Del Corso. Cu toate acestea, suntem de acord si cu sustinerea lui Ficsor, potrivit careia din
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fericire, in GS Media, Curtea nu face nicio declaratie, care ar contraveni jurisprudentei
corectate in Reha Training.1%

Concluzionand, suntem de padrere ca, solutia Curtii este compatibilda cu dreptul
international si prevederile directivei Infosoc, cu conditia ca, caracterul lucrativ al activitatii
utilizatorului sa nu constituie un element al actului de comunicare publica si nici o conditie a
raspunderii celui care furnizeaza linkul, ci doar un simplu aspect de natura a fi luat in considerare
la stabilirea cuantumului remuneratiei datorate. Din contr3, in cazul in care caracterul comercial
al activitatii se considera a fi un element sau o conditie precum cele mentionate, ne aflam in
prezenta multiplicarii conditiilor prevazute de tratatele internationale si directiva Infosoc cu
privire protectia dreptului la comunicare public. Tn consecint3, acest din urmé caz, dispozitiile
imperative privind asigurarea protectiei minime a drepturilor de autor ar fi incalcate.

7. Concluzii

Curtea a adoptat in hotararea SGAE teoria ,,noului public” ca si criteriu de interpretare a
dreptului la comunicare publica a creatiilor intelectuale, prevazut de art. 3 alin. (1) directivei
Infosoc, in concordanta cu tratatele internationale administrate de OMPI. Curtea a pastrat
aceasta teorie pana in prezent, in pofida incompatibilitatii sale cu prevederile imperative ale
tratatelor ratificate de UE si de statele sale membre, in ciuda ineficientei sale, dovedita la scurt
timp dupa consacrare si cu toate ca ea a fost abandonata de specialistii dreptului de autor inca
din anul 1948. Mai tarziu, in TVCathup, Curtea a incercat sa corecteze criteriul ,noului public”
prin substituirea ei partiala cu teoria ,,conditiilor tehnice specifice”, care, asemanator primei
teorii, rezolva intr-un mod judicios anumite probleme punctuale, insd nu este in masura sa
ofere o solutie generald in ceea ce priveste dreptul la comunicare publici in mediul digital. Tn
cauza Svensson, prima cauzda ce presupunea interpretarea dispozitiilor directivei Infosoc
referitoare la comunicarea publica a operelor de creatie intelectuala prin postarea unor
hiperlinkuri, Curtea, in dorinta de a salva libertatea internetului pe marginea protectiei
drepturilor de autor, a extins teoria ,noului public” si la activitatea de linking, corectata de
aceasta data prin teoria ,,masurilor restrictive”. Si aceastad teorie este in conflict cu dreptul
international si dispozitiile directivei Infosoc, motiv pentru care si aceasta hotarare a fost
criticatd, pe buna dreptate, de literatura de specialitate. Mai mult, hotararea Svensson a cauzat
si alte efecte nedorite, anume riscul introducerii formalitatilor ca so conditiei a protectiei
dreptului de autor si epuizarea partiala a dreptului la comunicare publica, inclindnd balanta
mult Tn favoarea utilizatorilor de internet. Cauza BestWater a intarit jurisprudenta Curtii si
aparent a decis ca 1n cazul furnizarii unui link este indiferent daca opera astfel comunicata
initial a fost pusa la dispozitia publicului cu sau fara autorizarea titularului de drepturi.
Aceastd aparenta a fost insa combatuta prin hotdrarea GS Media, cauza in care Curtea a
introdus totodata, criteriul bunei-credinte a furnizorului hiperlinkului si prezumtia potrivit
careia acel utilizator, care posteaza hiperlinkuri in scopul obtinerii unui profit, este dator
sa se asigure ca linkul furnizat nu directioneaza publicul catre un continut pus la dispozitia
publicului fara autorizarea titularului de drept.
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Observam ca, Curtea a depus eforturi reale in gasirea unui echilibru intre functionarea
libera si optima a internetului, si asigurarea unei protectii adecvate drepturilor de autor.
Suntem in cunostinta deplina a dificultatilor gasirii unei solutii adecvate. Aceasta certitudine ne
este sustinutd prin diversitatea de opinii'® si multitudinea de solutii propuse, ori aplicate de
literatura de specialitate sau instantele nationale, dintre care niciuna nu este general acceptata
sau aplicabild. Dintre aceste solutii putem aminti teoria licentei implicite,}%> autorizarea
expresa, licenta colectiva, instructiunile incorporate pe website sau introducerea de noi
exceptii in directiva,’®® sau teoria inexistentei actului de comunicare in lipsa transmiterii
operei.l% Totodatd, considerdm c3 este foarte putin probabild, dacd nu chiar imposibild gisirea
unei solutii generale si permanente, care sa satisfaca cerintele dreptului de autor fara sa
sacrifice functionarea optima a internetului, mai ales, in lumina schimbarilor tehnologice
constante si rapide.

Cu toate acestea, suntem de parere ca, calea aleasd de Curte este una dintre cele
mai nefericite din perspectiva actualei reglementari internationale si implicit, a dreptului
Uniunii Europene. Putem doar spera ca in viitor literatura de specialitate dezvoltata de
specialistii dreptului de autor si evolutia solutiilor propuse de acestia vor oferi Curtii un
sprijin si o alternativa de reformare a jurisprudentei sale Tn asa fel, incat sa restabileasca
echilibrul real intre interesele diverselor categorii persoane, cu respectarea dreptului
international privind drepturile de autor.

* Doctorand, Universitatea E6tvds Lorand, Facultatea de Drept, Departamentul de Drept Privat European
si Dreptul European al Afacerilor, cadru didactic asociat al Universitatii Sapientia, Departamentul de
Stiinte Juridice, consilier juridic; kis_reeka@yahoo.com.

1 Gyula Fabian, Drept institutional al Uniunii Europene, Editura Hamangiu, Sfera Juridica, Bucuresti,
2012, p. 404

2 pentru detalii a se vedea Péter Mezei, Enter the matrix: the effects of the CJEU’s case law on linking and
streaming technologies in Gewerblicher Rechtsschutz und Uheberrecht Internationaler Teil, octombrie
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7 Idem, p. 801

8 a se vedea http://www.orda.ro/default.aspx?pagina=213 (accesat la 15 februarie 2017, ora 12:52)

° adoptate la Geneva la data de 20.12.1996.
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10 A se vedea preambulul WCT.

1 jar in cazul WPPT, a performantelor fixate.

12 |’ Association Littéraire et Artistique Internationale —ALAI, Report and Opinion on the making available and
communication to the public in the internet environment — focus on linking techniques on the Internet, 9
martie 2013, http://www.alai.org/en/assets/files/resolutions/making-available-right-report-opinion.pdf
(accesat la 15 februarie 2017, ora 13:01), p.3

13 Considerentele (15) ale directivei Infosoc

14 Considerentele (31) ale directivei Infosoc

15 Din formularea explicitd ”prin cablu sau fara cablu” reiese ca directiva nu se aplicd performantelor
off-line, acestea ramanand nearmonizate la nivelul UE. Pentru detalii a se vedea ALAI (n. 12), p. 5

16 Aspecte ale Drepturilor de Proprietate Intelectuald legate de Comert face parte din Acordul de
infiintare a Organizatiei Mondiale a Comertului, semnat la Marrakesh in aprilie 1994

17 Decizia Consiliului din 16 martie 2000 de aprobare, in numele Comunitatii Europene, a Tratatului OMPI
privind drepturile de autor si a Tratatului OMPI privind interpretarile si executiile si fonogramele

18 Hotararea din 13 februarie 2014, Svensson si altii, C-466/12, EU:C:2014:76

19 Idem, pct. 8

20 /dem, pct.9

21 Idem, pct. 10-11

22 1) Fapta unei alte persoane decét titularul drepturilor de autor asupra unei opere de a furniza pe pagina
sa de internet un link care poate fi accesat spre aceasta opera constituie o comunicare publica a operei
n sensul articolului 3 alineatul (1) din Directiva [2001/29]?

2) Examinarea primei intrebari este influentata de imprejurarea ca opera la care trimite linkul se afla pe o
pagind de internet care poate fi accesata fara nicio restrictie sau, dimpotrivd, cd accesul la aceasta
pagina este restrictionat intr-un fel sau altul?

3) La examinarea primei intrebari, trebuie sa se faca o distinctie dupa cum opera, dupa accesarea linkului,
este afisata pe o pagina de internet distincta sau, dimpotriva, creeaza impresia ca este afisata pe aceeasi
pagina [de internet]?

4) Un stat membru poate oferi o protectie mai extinsa dreptului exclusiv al autorilor stabilind ca notiunea
de comunicare publica include mai multe operatiuni decat cele care decurg din articolul 3 alineatul (1)
din Directiva 2001/29?”

23 Observam cu péarere de riu, ci din varianta reformulat3 a intrebarilor, Curtea a omis a treia intrebare a
instantei nationale, prin care aceasta intreba Curtea daca trebuie sa se faca o distinctie cum opera, dupa
accesarea linkului, este afisata pe o pagina de internet distinct (precum in cazul hiperlinkurilor simple
sau interne) sau, dimpotriva, creeazd impresia ca este afisatd pe aceeasi pagina (precum in cazul
linkingului realizat prin tehnica framing sau embedding)?

24 Svensson, (n.18), pct. 14

% Idem, pct. 33

26 A se vedea Hugenholtz si Velze (n. 5), p. 808

27 European Copyright Society - ECS: Opinion on The Reference to the CJEU in Case C-466/12 Svensson, 15
februarie 2013, https://europeancopyrightsocietydotorg.files.wordpress.com/2015/12/european-
copyright-society-opinion-on-svensson-first-signatoriespaginatedv31.pdf (accesat la 16 februarie 2017,
ora9:15)

28 Idem, par. 11, 26 si urm.

29 |dem, p. 8 si urm. Autorii opiniei nu fac diferent3 intre diversele moduri de folosire a linkurilor, precum
linkuri simple, linkuri profunde, linkuri incadrate sau fncorporate. in opinia noastra, primele doud pot fi
asemanate eventual unor adrese de trimitere, intrucat indica utilizatorului adresa la care se regaseste
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opera, insa nu putem fi de acord cu afirmatia potrivit careia tehnica de framing sau embedding se
limiteaza la a fi doar o adresa de citare. De exemplu faca o persoana fsi verifica “news feed”-ul pe pagina
de socializare facebook si misca cursorul deasupra videoclipurilor YouTube distribuite pe facebook,
videoclipul va incepe sa ruleze mut, fara nicio alta interventie a persoanei, multumita functiei de ‘hover’
dezvoltata de reteaua de socializare.

30 Autorii opiniei au sustinut acest argument inclusiv prin recurgerea la exemple din hot3rarile instantelor
nationale. A se vedea hotararea Curtii Federale Germane in cauza Paperboy, | ZR 259/00 (17 iulie 2003)
[2005], hotararea Curtii Supreme din Norvegia in cauza Napster.no (2006) IIC 120 (26 ianuarie 2005) si
hotararea Curtii de Apel in cauza Perfect 10 vs. Google, Inc., 416 F.Supp. 2d 828 (C.D. Cal.2006), 487 F.3d
701 (USCA, 9th Cir. 2007)

31 ECS, (n.27), par. 46 si urm.

32 Hotararea din data de 7 decembrie 2006, SGAE, C-306/05, EU:C:2006:764

33 Idem, par. 40, ECS (n.27), par. 27

34 ALAI, 2013 (n. 12)

3 Idem, p. 1

3¢ Idem, p.1

37 Despre diferenta dintre hiperlinkuri si linkuri inline a se vedea ALAI, 2013 (n.12), p. 8

38 ALAI, 2013 (n.12), p. 1

39 Svensson(n.18), pct. 17

40 Idem., pct. 19.

41 Idem, pct. 27-28

42 |dem, pct. 37

43 De fapt, Avocatul general La Pergola a fost cel care a dezvoltat pentru prima oaré in cadrul concluziilor
din data de 9 septembrie 1999, Egeda, C-293/98, EU:C:1999:403

4 SGAE (n.32)

4> Idem, pct. 32

46 Idem, pct. 34-36

47 Directiva Infosoc, considerentele (19)

48 Art. 11 bis, astfel cum a fost ratificatd prin LEGE nr. 77 din 8 aprilie 1998 pentru aderarea
Romaniei la Conventia de la Berna pentru protectia operelor literare si artistice din 9 septembrie
1886, in forma revizuitad prin Actul de la Paris la 24 iulie 1971 si modificata la 28 septembrie 1979:

(1) Autorii de opere literare si artistice beneficiazad de dreptul exclusiv de a autoriza: 1* radiodifuzarea
operelor lor sau comunicarea publica a acestor opere prin orice alt mijloc servind la difuzarea fara fir a
semnalelor, a sunetelor sau a imaginilor; 2* orice comunicare publicd fie prin fir, fie fara fir a operei
radiodifuzate, cand aceasta comunicare este facuta printr-un alt organism decat cel de origine; 3*
comunicarea publica a operei radiodifuzate prin difuzor sau prin orice alt instrument asemanator,
transmitdtor de semnale, de sunete sau de imagini.

(2) Revine legislatiilor tarilor Uniunii sa reglementeze conditiile de exercitare a drepturilor la care se refera
alin. (1) de mai sus, dar aceste conditii nu vor avea decat un efect strict limitat la tara care le va stabili.
Ele nu vor putea n nici un caz sa aduca atingere dreptului moral al autorului, nici dreptului, care
apartine autorului, de a obtine o remunerare echitabila stabilitd de catre autoritatea competentd, in
lipsa unui acord amiabil.

(3) In lipsa unei prevederi contrare, autorizatia acordats, potrivit alin. (1), nu cuprinde si autorizatia de a
nregistra opera radiodifuzata prin intermediul unor instrumente de fixare a sunetelor sau imaginilor. Se
rezerva totusi legislatiilor tarilor Uniunii regimul inregistrarilor efemere, efectuate de un organism de
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radiodifuziune prin propriile sale mijloace si pentru emisiunile sale. Aceste legislatii vor putea autoriza
pastrarea acestor inregistrari in arhive oficiale, datorita caracterului lor exceptional de documentare.

42 SGAE (n. 32), pct. 41

50 Ibidem

51 Idem, pct. 42

52 pentru detalii a se vedea Mihaly J. Ficsor, Svensson: honest attempt at establishing due balance concerning

the use of  hyperlinks — spoiled by the erroneous “new public” theory,
http://www.copyrightseesaw.net/archive/?sw_10_item=68 (accesat la 01,03,2017., ora 10:07), p. 4 si urm.
>3 Idem., p. 5

>4 Ibidem.

55 fncheiatd la Viena la 23 mai 1969, publicatd in editia oficiald a Monitorului Oficial ,Tratate
Internationale”, volumul 4, pag. 53. A se vedea art. 32 din Tratatul de la Viena, care stabileste procedura
de interpretare a textului Conventiei, respectiv se poate recurge la mijloace complementare de
interpretare, in cazul in care interpretarea datd conform articolului 31, anume o interpretare bazata pe
analiza textului legal, lasa sensul ambiguu sau obscur sau duce la un rezultat vadit absurd sau nerational.
n acelasi sens Ficsor (n.52), p. 10, Hugenholtz si Velze (n. 5), p. 808.

56 Mai multe detalii cu privire la posibilele interpretari a se vedea Ficsor (n.52), p. 9

57 Ficsor (n.52), p. 13 cu trimitere la Cuvantul inainte al Ghidului din 1978

%8 Idem, p. 3

> Idem, p. 4

80 Sam Ricketson, Jane Ginsburg, International Copyright and Neighboring Rights — The Berne Convention
and Beyond, Oxford University Press, 2006, p. 734

61 Hugenholtz si Velze (n. 5), p. 808

62 Idem, p. 808-809

63 Hotararea din 4 octombrie 2011, Football Association Premier League si altii, C-403/08, EU:C:2011:631,
Hotaréarea din 13 octombrie 2011, Airfield si Canal Digitaal, C-431/09, EU:C:2011:648.

64 Hotararea din 7 martie 2013, ITV Broadcasting si altii, C-607/11, EU:C:2013:147

85 |dem, pct. 8-10

8 Tntrebarile in forma lor originald se regdsesc la pct. 18 al Hotérarii:

1) Dreptul de a autoriza sau de a interzice «comunicarea publica a operelor lor, prin cablu sau fara cablu»,
prevazut la articolul 3 alineatul (1) din Directiva [2001/29], este aplicabil in cazul in care:

a) autorii autorizeaza includerea operelor lor in programe televizate cu acces liber difuzate pe cale
terestra, destinate receptiondrii fie pe teritoriul unui stat membru, fie intr-o zona geografica
determinata a unui stat membru;

b) un tert (si anume un organism care nu este organismul de radiodifuziune sau de televiziune initial)
furnizeaza un serviciu prin care abonatii individuali din zona de receptie a programelor, care pot
receptiona in mod legal programele la un aparat receptor de televiziune in locuintele lor, se pot conecta
la serverul tertului si pot receptiona continutul programului in flux continuu prin internet?

2) in vederea réspunsului la prima intrebare, este relevant daca:

a) serverul tertului permite numai o conectare «individuala» pentru fiecare abonat, prin care
fiecare abonat stabileste propria conexiune internet la server, iar fiecare pachet de date transmis
de server prin internet se adreseaza unui singur abonat individual?

b) serviciul furnizat de tert este finantat prin publicitate, care este prezentata pre-roll (si anume in
intervalul de timp de dupa conectarea unui abonat, dar ihainte ca acesta sd inceapd sa receptioneze
continutul programului) sau in-skin (si anume in cadrul softului de vizualizare care afiseaza programul
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receptionat pe dispozitivul de vizualizare al abonatului, dar in afara imaginii programului), dar publicitatea
originala cuprinsa in program este prezentata abonatului acolo unde este inseratd in program de
organismul de radiodifuziune sau de televiziune?
c) organismul care intervine:
i) furnizeaza un serviciu alternativ in raport cu serviciul furnizat de organismul de radiodifuziune sau de
televiziune initial, actionand astfel in concurentad directd cu organismul de radiodifuziune sau de televiziune
initial in ceea ce priveste atragerea audientei sau
ii) actionand n concurentd directa cu organismul de radiodifuziune sau de televiziune initial in ceea ce
priveste veniturile obtinute din publicitate?

67 TvCatchup (n. 64), pct. 37

68 Idem, pct. 38

% jdem, pct. 39

70 A se vedea Hugenholtz si Velze, p. 805, Ficsor (n. 52), Mira Burri, Permission to Link. Making Available
via Hyperlinks in the European Union after Svensson, 2014, http://www.jipitec.eu/issues/jipitec-5-3-
2014/4098 (accesat la 28.06.2017, ora 18:00)

7L FAPL (n.63)

72 Huggenoltz si Velze (n. 5), p. 805

73Tn acelasi sens a se vedea Ficsor (n. 52),p. 20

74 Hugenholtz si Velze (n. 5), p. 806

7> ALAI, Opinion Proposed to the Executive Committee and adopted at its meeting, 17 September 2014 on
the criterion “New Public”, developed by the Court of Justice of the European Union (CJEU), put in the
context of making available and communication to the public, http://www.alai.org/
en/assets/files/resolutions/2014-opinion-new-public.pdf (accesat la 26.06.2017, 16:08), p. 14

76 Idem, p. 21

77 Mihaly Ficsor, Svensson and the CJEU’s “new public”’theory: what the E.U.may learn from the U.S.
to avoid judicial lapses, http://fordhamipconference.com/wp-content/uploads/2015/04/Update-
Ficsor-Mihaly-3B-Copyright-Session-3B_Ficsor_Svensson_from_new-angles.pdf (accesata la data
de 23.06.2017, ora 13:25), p. 2

78 Hugenholtz si Velze (n. 5), p. 811

7 Velze (n. 3), p. 76

80 Ordonanta din 21 octombrie 2014, BestWater International, C-348/13, EU:C:2014:2315, pct. 4-10

81 Idem, pct. 11

82 Articolul 99 din Regulamentul de procedur3 al Curtii de Justitie din 25 septembrie 2012: ,,Atunci cand o
intrebare formulata cu titlu preliminar este identica cu o intrebare asupra careia Curtea s-a pronuntat
deja, atunci cand raspunsul la o astfel de intrebare poate fi in mod clar dedus din jurisprudenta sau
atunci cand raspunsul la intrebarea formulata cu titlu preliminar nu lasa loc niciunei indoieli rezonabile,
Curtea, la propunerea judecatorului raportor si dupa ascultarea avocatului general, poate oricand sa
decida sa se pronunte prin ordonanta motivata.

83 BestWater (n. 80), pct. 20

84 A se vedea ALAI, 2013 (n. 12), p. 2 si urm.

85> Hotararea din 8 septembrie 2016, GS Media, C-160/15, EU:C:2016:644, pct. 24

86 Idem., pct. 26

87 Idem., pct. 37, 41 si urm.

88 Idem., pct. 42

89 Idem., pct. 37

%0 Idem., pct. 35
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% Idem., pct. 49

%2 Idem., pct. 45-46

93 Mihaly J. Ficsor, GS Media and Soulier — may the hyperlink conundrum be solved and the “new
public”, “specific technical means” and “restricted access” theories be neutralized through the
application of the implied licence doctrine and the innocent infringement defense)?,
http://www.copyrightseesaw.net/archive/?sw_10_item=73 (accesat la 27.06.21:00), p. 6

%4 GS Media (n. 85), pct. 51

9 Curtea a reinterpretat de fapt jurisprudenta sa din BestWater, sustindnd c3 acea cauz se refer3 la
postarea operelor cu autorizarea titularilor de drept, cu toate ca din starea de fapt a cauzei reiese
contrariul. A se vedea pct. 41 din hotdrarea GS Media.

% Tomasz Targosz, A New Chapter in the Linking Saga, http://kluwercopyrightblog.com/2016/09/09/a-
new-chapter-in-the-linking-saga-its-becoming-a-horror/ (accesat la 27.06.2017.,ora 18:02)

7 Concluziile prezentate la 7 aprilie 2016, GS Media, C-160/15, EU:C:2016:221, pct. 78

%8 Ficsor (n. 93), p. 6

% A se vedea par. 38 din GS Media (n. 85)

100 Aceastd cauza avea ca si obiect interpretarea prin trimitere preliminard a articolului 8 alineatul (2) din
directiva 92/100/CEE privind dreptul de inchiriere si de imprumut si anumite drepturi conexe dreptului
de autor in domeniul proprietatii intelectuale. Curtea a mentionat in mod expres ,ca notiunea de
,comunicare publicd” utilizatd in cadrul articolului 3 alineatul (1) din Directiva 2001/29 nu corespunde
cu notiunea aferentd articolului 8 alineatul (2) din Directiva 92/100 din moment ce ele sunt utilizate ,in
contexte care nu sunt identice si privesc finalitati care, desi sunt, desigur, similare, sunt totusi partial
divergente.” in urma hotérarii din din 31 mai 2016, Reha Trening, C-117/15, EU:C:2016:379, in special
concluziile din par. 31, consideram insa, ca aceasta diferentiere este retrasa de Curte.

101 Hotararea din 31 mai 2016, Reha Training, C-117/15, EU:C:2016:379

102 jdem, par. 64

103 Ficsor (. 93), p. 6

104 A se vedea, de exemplu, opiniile contrare ale celor doud organizatii specializate in dreptul de autor,
ALAI si SEDA, mentionate mai sus.

105 Jane Ginsburg propune sa se inlocuiasca criterul ,,noului public” cu licenta implicits, care, pe de o parte,
salveazd internetul, dar totodatd, asigura o separare strictd intre comunicarea publica facutd cu autorizarea
titularului de drept, respectiv cea fard autorizare. Pentru detalii a se vedea Burri (.70), p.252 Aceeasi solutie
este dezvoltatd si de Ficsor, care argumenteaza c¢d in lumina hotarérii din 16 noiembrie 2016, Soulier si
Doke, C-301/15, EU:C:2016:878 si Curtea de Justitie a Uniunii Europene pare sa se ralieze acestei opinii.
Suntem reticenti cu privire la aceasta presupunere, insa apreciam modul sugestiv al autorului de indruma
Curtea catre o solutie mai compatibila cu dreptul de autor. Pentru detalii a se vedea Ficsor (n. 93) p. 8 si
urm. Licenta implicita este insa abandonata de ALAI. Pentru detalii, a se vedea ALAI, ALAI Report and
Opinion on a Berne-compatible reconciliation of hyperlinking and the communication to the public right on
the internet, 2015, http://www.alai.org/en/assets/files/resolutions/201503-hyperlinking-report-and-
opinion-2.pdf (accesat la 29.06.2017, ora 10:29), p. 2

106 Aceste solutii sunt propuse de ALAI. Fiecare dintre aceste solutii presupune insa interventia titularilor
de drepturi, a administratorului sau a legiuitorului. Pentru detalii, a se vedea ALAI, 2015, p. 4 si urm.

107 Aceastd interpretare fost consacraté in jurisprudenta instantelor nationale din Statele Unite, dar care a
fost ulterior abandonata din cauza ca a condus la rezultate inechitabile. Pentru detalii, a se vedea
Andrea Téth, A linkelés jelene és jovGje az Egyesiilt Allamok és az Eurépai Unid joggyakorlata alapjan in
Iparjogvédelmi és SzerzGi Jogi Szemle 1/2016, p. 64 si urm.
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Résumé. L’accord de Schengen. La situation de la Roumanie. A |'origine I’Accord de Schengen
était un acte de droit international public, c’est-a-dire une convention conclue entre Etats membres qui
complétait le droit communautaire parce qu’elle était destinée a atteindre I'objectif de la libre circulation
fixé par les traités communautaires: ceux-ci permettaient seulement le déplacement en vertu d’un acte
d’identité, tandis que I’Accord permet en plus le déplacement sans contréles aux frontieres entre les Etats
parties. Il illustre I'Europe a plusieurs vitesses, représente une forme de coopération consolidée, anticipant
dans ce sens le Traité d’Amsterdam. L’Accord a été signé en 1985 par la France, I'ltalie, la Belgique, le
Luxembourg, les Pays-Bas et I’Allemagne, entré en vigueur d’une facon différenciée et complété par la
Convention d’application de Schengen signée en 1990 et entrée en vigueur en 1995. D’autres Etats
membres ont adheré a I’Accord et a la Convention, ce qui fait qu’actuellement sont parties presque tous les
Etats membres de I'Union, moins la Grande Bretagne, I'lrlande et le Chypre (les deux premiers n’ont pas
desiré étre parties, mais participent quand méme a certains aspects, le troisieme a regu une dérogation
quand il a adhéré a I'Union), la Roumanie et la Bulgarie (qui ne remplissent pas toutes les conditions d’y
participer). De méme, par l'intermédiaire de conventions distinctes conclues entre eux et les Etats
Schengen membres de I"Union, sont parties a I’Accord et a la Convention des Etats tiers comme I'lslande, la
Norvége, le Liechtenstein et la Suisse. Par le Traité d’Amsterdam, signé en 1997 et entré en vigueur en
1999, I'Accord et la Convention d’application ont été transférés dans le droit de I'Union, en devenant ainsi
partie de I'acquis de I’Union.

Mots clé: accord, Schengen, convention d’application, droit international public, contréle aux
frontierés, Traité d’Amsterdam, acquis de I’'Union

Cuvinte cheie: acord, Schengen, conventie de aplicare, drept international public, control la
frontiere, Tratatul de la Amsterdam, acquis-ul Uniunii

1. Acordul de la Schengen era la origine un act de drept international public, adica
o conventie incheiata intre state membre intr-un domeniu de competenta impartita, care
completa dreptul comunitar, mai precis legislatia secundara, in materia liberei circulatii a
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persoanelor. Astfel, desi tratatele permiteau implicit suprimarea controalelor la frontiere?,
legislatia secundara adoptata de Consiliu pentru aplicarea tratatelor permitea doar
deplasarea pe baza unui act de identitate, aceasta deoarece unele state membre nu erau
de acord cu suprimarea controalelor?. Ca atare, statele care au dorit aceasta au recurs la
un instrument de drept international, Acordul permitand in plus fata de dreptul comunitar
deplasarea fara controale la frontierele dintre statele parti. El este expresia Europei cu mai
multe viteze, statele parti devansand restul Comunitatii in indeplinirea obiectivelor stabilite in
materie de libera circulatie; el reprezinta o forma de cooperare consolidatd, chiar daca aceasta
a fost instauratda expres abia prin Tratatul de la Amsterdam. Semnat in 1985 de Franta,
Germania, Olanda, Belgia si Luxemburg si intrat in vigoare in mod diferentiat - unele prevederi
imediat, altele ulterior -, el a fost completat prin Conventia de aplicare de la Schengen,
semnata in 1990 si, din cauza unor impedimente practice, aplicata abia din 1995, modificata
ulterior prin acte de drept unional derivat3. Prin Tratatul de la Amsterdam, semnat inh 1997 si
intrat in vigoare in 1999, mai precis prin Protocolul care integreaza acquis-ul Schengen in cadrul
Uniunii Europene, Acordul si Conventia® de aplicare au fost transferate in dreptul Uniunii
Europene, mai precis in pilonul Justitie si Afaceri Interne, devenind parte a acquis-ului unional
cu titlul de acte de drept derivat; ca atare, statele membre ale Uniunii care doresc sa participe
la spatiul Schengen nu mai semneaza acorduri de aderare la Acord, ca inainte de integrarea
acestuia in dreptul Uniunii, ele participand in virtutea calitatii lor de membre ale Uniunii in
masura in care, odata cu aderarea la Uniune sau cu semnarea Tratatului de la Amsterdam, nu
primesc derogare in acest sens iar Consiliul constata ca indeplinesc conditiile cerute de Acord.
La Acord participa actualmente aproape toate statele membre ale Uniunii, mai putin Marea
Britanie, Irlanda, Cipru (primele trei state nu au dorit sa fie parti dar participa totusi la anumite
aspecte, cel de-al treilea a primit derogare in acest sens cand a aderat la Uniune), Romania si
Bulgaria (care nu indeplinesc toate conditiile de a participa); Danemarca, desi semnatara,
participa doar de la caz la caz la diferite masuri adoptate; de asemenea, prin intermediul
unor conventii distincte incheiate intre ele si statele Schengen membre ale Uniunii —
conventii nlocuite ulterior cu acorduri de asociere cu Uniunea -, respectiv prin intermediul
unor acorduri de asociere cu Uniunea, sunt parti la Acord si Conventie si state terte cum ar
fi Islanda, Norvegia, Lichtenstein si Elvetia.

Acordul are drept cdmp material de aplicare suprimarea controalelor la frontierele
interne, in scopul facilitarii liberei circulatii mai ales pentru resortisantii unionali, o politica
comuna sau cel putin o armonizare in materie de vize, sejur, control al imigratiei - aspecte care
fi vizeaza pe cetatenii statelor terte -, armonizarea reglementarilor nationale referitoare la
droguri, la arme si materii explozibile, cooperare judiciara si politieneasca drept corolar al celor
mentionate. Pe bund dreptate s-a considerat ca Acordul este un precursor sub anumite
aspecte ale liberei circulatii, el fiind incheiat inaintea Actului Unic European din 1985 care fsi
propunea acelasi obiectiv - un spatiu fard frontiere interne®; de aceea el a prezentat de la
fnceput interes si pentru celelalte state comunitare, care nu erau inca parti. Odata cu
Tratatul asupra Uniunii Europene, semnat in 1992 si intrat in vigoare in 1993, si crearea
pilonului Justitie si Afaceri Interne s-a nascut o suprapunere intre obiectul acestuia din
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urma si cel al Acordului, justificata atunci de faptul ca la Acord nu erau parti toate statele
membre si Acordul nu facea parte din dreptul Uniunii; aceasta suprapunere a devenit insa
ilogica, anormald, odata cu Tratatul de la Amsterdam; mai mult chiar, materiile
corespunzatoare apartinand pana atunci pilonului Justitie si Afaceri Interne, cu exceptia
cooperarii judiciare si politienesti, au fost transferate in Tratatul de instituire a Comunitatii
Europene; practic, aceleasi materii au ajuns sa faca atat obiectul Comunitatii Europene cat si al
Acordului Schengen parte a pilonului Ill, dupa cum actualmente ele, sub denumirea de
spatiu de libertate, securitate si justitie, fac obiectul atat al Tratatului asupra functionarii
Uniunii Europene cat si al Acordului Schengen! Aceasta chiar daca, conform Protocolului
mentionat, Consiliul a stabilit pentru fiecare prevedere din Acord baza juridica din tratat
(la ora aceea Tratatul de instituire a Comunitatii Europene).

Din punctul de vedere al campului personal de aplicare Acordul se plaseaza partial
intr-o perspectiva unionald, urmarind liberalizarea circulatiei pentru toti cetatenii U.E. si
nu numai pentru cei ai statelor parti; pe de alta parte 1i asimileaza totusi strdinilor pe
cetatenii statelor asociate U.E. si pe membrii de familie - cetateni ai statelor terte - ai
cetatenilor Uniunii, desi toti acestia beneficiaza de prevederile dreptului unional privind
libera circulatie; de asemenea, 1i asimileaza cetdtenilor U.E. pe cetatenii unor state terte
care participa la spatiul Schengen - Islanda, Norvegia, Liechtenstein, Elvetia -, precum si pe
cetatenii unor state terte aflate in uniune vamala cu state ale U.E. - Andorra, Monaco, San
Marino, Vatican. Aceasta distinctie nu prezinta Tnsa relevanta pentru aplicarea dispozitiilor
referitoare la suprimarea controalelor la frontiere, asa cum vom vedea, ci numai pentru
aplicarea celorlalte tipuri de dispozitii.

Din punctul de vedere al continutului sau Acordul cuprinde patru categorii de
prevederi. Acestea sunt:

a) Suprimarea controalelor la frontierele interne (art. 1-16 si 23-24 din Acord, art.
2-4 din Conventie)

Tn ceea ce priveste transportul rutier cu vehicule de turism Acordul s-a aplicat
imediat dupa intrarea lui in vigoare, iar pentru celelalte tipuri de transport el s-a aplicat in
etape, inclusiv prin intermediul Conventiei de aplicare. Aceasta deoarece liberalizarea
circulatiei trebuia corelatd cu un control sporit la frontierele externe si in interiorul
teritoriilor statelor. Altfel spus, libera circulatie nu trebuia sd insemne permisivitate si
insecuritate®. Obiectul acestor dispozitii nu il constituie numai persoanele, ci si marfurile si
bunurile de uz personal. Suprimarea controalelor inseamna de fapt desfiintarea posturilor
de frontiera, fie ele terestre, aeriene sau maritime. Oricare stat poate restabili in mod
exceptional si limitat aceste controale, din motive de ordine publicd sau securitate
nationald, dupa consultarea prealabila sau, in caz de urgenta, dupa informarea ulterioara a
celorlalte state parti (art. 2 par. 2 din Conventie). Trecerea frontierelor interne se face deci
prin orice loc si oricand (art.2 din Conventie); trecerea frontierelor externe se face prin
punctele desemnate de statul caruia 1i apartine respectiva parte de frontierd si la orele
stabilite de el (art.3 din Conventie), cu exceptia relativa a micului trafic de frontierd” si a
traficului maritim constand in navigatia de placere si in pescuitul de coasta.
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Beneficiarii acestor dispozitii sunt toate persoanele care intra pe teritoriul statelor
Schengen, indiferent ca au cetatenia Uniunii sau a unui stat tert.

Teritoriile la care se aplica Acordul sunt teritoriile europene ale statelor parti (deci
excluzand Departamentele si Teritoriile franceze de peste mari si dependentele olandeze
in aceeasi situatie), precum si teritoriile Islandei, Norvegiei, Elvetiei si Liechtensteinului.
Rezulta deci ca teritoriul Schengen este dintr-un punct de vedere mai restrans decat al
Uniunii, dar din altul este mai extins.

b) Dreptul de azil (art. 28-38 din Conventie)

Tn ceea ce priveste dreptul de azil, drept fundamental al oricdrui strain persecutat
din motive rasiale, etnice, religioase, politice sau sociale, Acordul se inspira din reglementarile
internationale, adica din Conventia de la Geneva din 1958 referitoare la statutul refugiatilor si
prin Protocolul de la New-York din 1967 care o modifica. De ce este reglementat dreptul de azil
n legatura cu controlul imigratiei? Deoarece, in viziunea statelor parti, el poate fi utilizat abuziv
de catre persoane care doresc sd-si paraseasca tara din motive economice, devenind astfel un
risc de imigrare ilegal3®. De aceea se distinge, ca si in documentele internationale, intre strdinul
imigrant si cel care cauta azil. Acordul instaureaza o procedura de examinare a cererilor de azil
care sa evite depunerea, simultana sau succesivd, de cereri in doua sau mai multe state
membre: in principiu un singur stat Schengen este competent sa examineze o cerere, pe baza
unor criterii clar stabilite, rezultatul impunandu-se tuturor celorlalte state (art. 29 par. 3 din
Conventie). Prin exceptie, in caz de acceptare a unei cereri de azil, unul sau mai multe din
celelalte state parti ii pot totusi refuza persoanei accesul pe teritoriul lor, daca o considera
indezirabila din mai multe motive; de asemenea, in caz de respingere a unei cereri de catre
statul competent, precum si in caz de depunere a cererii la alt stat decat cel competent, unul
sau mai multe din celelalte state, respectiv statul la care cererea a fost depusa, o pot totusi
examina si admite (art. 29 par. 4). Mai exista, de asemenea, si alte situatii in care criteriile de
competenta nu opereaza la modul rigid, absolut: cand un stat necompetent, pe teritoriul caruia
se afla solicitantul de azil, nu cere statului competent, in termen de 6 luni, sa-si asume
tratamentul cererii, ceea ce face ca el sa devind competent (art. 31 par. 3 din Conventie); cand
un stat necompetent, pe teritoriul caruia se afla solicitantul de azil, i-a eliberat acestuia un titlu
de sedere cu validitate de 1 an sau superioara unui an, ceea ce face ca el sa devina competent
(art. 33 par. 2 din Conventie); pentru motive umanitare sau culturale, statul competent
poate cere altui stat membru examinarea cererii de azil, cu consimtamantul persoanei in
discutie (art. 36 din Conventie). De mentionat ca competenta unui stat se extinde si
asupra unor membri de familie ai solicitantului, daca acesta a primit statutul de refugiat si
drept de sedere: sotul, copilul celibatar sub 18 ani — daca solicitantul are 18 ani -, parintele
— daca solicitantul e un copil celibatar sub 18 ani (art. 35 din Conventie). Statul competent
este tinut sa-| preia pe teritoriul sdu pe solicitantul de azil aflat ilegal pe teritoriul altui stat
Schengen (art. 33 par. 1 din Conventie), exceptand cazul prevazut de art. 33 par. 2
mentionat mai sus. De asemenea, statul competent care a respins o cerere de azil este
obligat sa-l preia pe solicitantul care s-a deplasat ilegal pe teritoriul altui stat Schengen,
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exceptand cazul in care a luat masurile care se impuneau pentru a asigura indepartarea
solicitantului de spatiul Schengen (art. 34 din Conventie).

Au fost fixate urmatoarele criterii de stabilire a statului competent (art.30 par.1 din
Conventie):

- statul care a eliberat viza sau, in lipsa vizei, permisul de sedere; daca sunt mai
multe astfel de state, cel care a eliberat documentul cu scadenta cea mai indepartata; de
mentionat cd, chiar daca persoana a parasit teritoriul statului care a eliberat viza sau
permisul de sedere, acest stat ramane competent atata timp cat documentul respectiv nu
a expirat inca; de asemenea, chiar daca documentul respectiv a expirat, statul competent
ramane tot cel care l-a eliberat atata timp cat persoana este inca pe teritoriul sau

- in lipsa necesitatii vizei si a permisului de sedere, statul pe teritoriul caruia
persoana a intrat prima data, indiferent ca intrarea a avut loc legal sau nu; dacg, in lipsa
unei liste comune, dispensa de viza opereaza numai din partea unor state Schengen, statul
competent e cel sau unul din cele care nu pretind vizd/permis de sedere, sub rezerva
punctelor anterioare

- daca, in caz de intrare ilegala, nu se pot cunoaste locul si data intrarii, statul pe
teritoriul cdruia a fost semnalata prima data prezenta persoanei (aspect ce se poate proba
prin orice mijloc)

- daca nu se poate determina statul competent pe baza criteriilor de mai sus, statul
caruia li este prezentata cererea de azil

c) Politica de vize, intrare si sedere (art. 17-20 din Acord, art. 5-18 din Conventie)

Liberalizarea circulatiei prin suprimarea controalelor la frontierele interne a facut
necesara o armonizare a legislatiei statelor parti privind admiterea pe teritoriu, controlul
efectuat la admitere si chiar statutul strainilor in general, aceasta pentru ca potentialii
imigranti sa nu se foloseasca de legislatia cea mai permisiva pentru a intra pe teritoriul
statului respectiv, stiind ca apoi vor circula liber si in celelalte state parti.

Dispozitiile privind politica vizelor au ca obiect numai vizele de scurta sedere - de
maximum 3 luni dintr-o perioada de 6 luni de la prima intrare sau de la intrarea anterioara
- si vizele de tranzit - de maximum 5 zile -, in acest ultim caz indiferent de tipul vizei de
sedere. Ele prevad recunoasterea reciproca a vizelor (art. 10 par. 2 si art. 19 par. 2 din
Conventie) pana la instaurarea unei vize comune (art. 10 par. 1 din Conventie), o viza
eliberata de un stat fiind valabild si pentru celelalte in masura in care este eliberata in
conditiile si dupa criteriile stabilite conform Acordului, elaborarea unei liste comune a
statelor terte ai caror cetateni au nevoie de vize (art. 9 din Conventie) si instaurarea unei
vize-tip (vigneta). Dacd persoana solicitanta nu indeplineste toate conditiile prevazute
pentru eliberarea unei vize comune (a se vedea mai jos), din motive umanitare, de interes
national sau pentru indeplinirea unor obligatii internationale un stat membru i va putea
totusi acorda viza dar valabilitatea acesteia va fi limitata la teritoriul sdu, celelalte state
trebuind instiintate (art. 10 par. 3 si art. 16 din Conventie); la fel si daca persoanei care nu
indeplineste toate conditiile i se elibereaza de catre un stat membru un titlu de sedere
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(art. 25 din Conventie). Competenta pentru eliberarea vizei de sedere apartine statului
care constituie destinatia principala sau, in caz cd aceasta nu poate fi determinata, statul
in care persoana intra prima data (art. 12 par. 2 din Conventie). Pentru vizele de tranzit
este competent, evident, statul prin care are loc tranzitul. in lipsa necesitatii vizei
persoana are dreptul la libera circulatie pe teritoriul celorlalte state tot pe o durata de 3
luni dintr-o perioada de 6 luni (art. 20 par. 1); de asemenea, posesia unui permis de sedere
valabil/a unei autorizatii provizorii de sedere valabild eliberate de un stat membru i da
dreptul la libera circulatie pe teritoriul celorlalte state membre pe o durata de 3 luni dintr-
o perioada de 6 luni, indiferent de perioada de valabilitate a permisului/autorizatiei (art.
21 din Conventie); in mod exceptional sau in aplicarea unui acord international incheiat
anterior, sederea poate fi prelungita pentru mai mult de 3 luni de catre orice stat membru
(art. 20 par.2). Conditiile de forma pe baza carora se elibereaza viza de sedere sau, daca
viza nu este necesara, care conditioneaza accesul pe teritoriul unui stat si libera circulatie
pe teritoriul celorlalte state, sunt (art. 5 din Conventie):

- posesia unui document de calatorie (pasaport) valabil pentru toate statele Schengen;
in caz ca documentul nu este valabil decat pentru unele state, viza sau accesul pe teritoriu vor
fi limitate la acestea

- prezentarea, daca este cazul, de documente care sa justifice scopul si conditiile sederii

- dispunerea de mijloace de trai suficiente, atat pentru durata sederii cat si pentru
intoarcere sau pentru tranzitul printr-un stat tert, sau prezentarea de garantii cd aceste
mijloace pot fi legal obtinute

- nefigurarea n Sistemul Informatizat Schengen (S.1.S.) ca persoana indezirabila

- neconsiderarea ca persoana care pune in pericol ordinea publica, securitatea nationala
sau relatiile internationale ale unuia dintre statele parti

Pentru vizele de tranzit conditiile sunt aceleasi, mai putin a doua si a treia din cele
mentionate.

Daca conditiile mentionate nu (mai) sunt indeplinite, persoanei nu i se poate permite
intrarea pe teritoriul Uniunii sau pe teritoriul celorlalte state membre, respectiv trebuie sa
pdraseascd teritoriul Uniunii (art. 23 par. 1 din Conventie); prin exceptie de la aceastd ultima
obligatie, daca persoana dispune de un titlu de sedere (permis sau autorizatie provizorie)
eliberat de un alt stat membru decat cel pe teritoriul caruia se afla, ea poate intra pe teritoriul
acelui stat membru (art. 23 par. 2 din Conventie); tot in mod exceptional, din motive umanitare,
de interes national sau pentru indeplinirea unor obligatii internationale, statul la frontierele
caruia se prezinta persoana ii poate permite acesteia intrarea pe teritoriu dar accesul va fi limitat
la teritoriul sdu, celelalte state trebuind sa fie instiintate (art. 5 din Conventie).

Alte aspecte urmeaza a fi stabilite de Consiliu.

n ceea ce priveste lista comun3, ea a fost stabilitd prin Regulamentul 539/2001 al
Parlamentului si al Consiliului®, modificat de Regulamentul 1932/2006 mentionat anterior;
statele sunt libere sa ceara viza si cetatenilor altor state decat cele aflate pe lista (cu
obligatia de a comunica Comisiei si celorlalte state membre acele state terte), dupa cum,
n cazuri particulare si in baza cutumelor sau a normelor scrise de drept international, pot
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acorda scutiri cetatenilor unor state din cele aflate pe lista, in afara scutirilor stabilite de
regulamentul insusi.

Controlul la frontierele externe se face in conditiile stabilite prin Acord (art.6-8 din
Conventie), tocmai pentru ca, admitand un strain pe teritoriul sau, un stat fsi asuma
raspunderea pentru toate celelalte state parti; controlul asupra strdinilor trebuie sa fie
complet si aprofundat in comparatie cu cel exercitat asupra cetatenilor Uniunii. De asemenea,
din aceleasi motive, controlul efectuat in cursul sederii in interiorul statelor se supune unor
conditii minimale stabilite tot prin Acord (cum ar fi obligatia strainilor de a se declara la
autoritatile competente, obligatia lor de a se inscrie in fisele institutiilor de cazare etc.; art.
22 din Conventie).

d) Cooperarea politieneasca si judiciara in materie penala (art. 39-91 din Conventie)

Asupra acestui aspect nu vom insista, mentionam doar ca el este un mijloc de a incadra
eficace libera circulatie astfel acordata, fara de care aceasta ar deveni poarta unui flux
migratoriu. Tn cadrul cooperdrii politienesti a fost creat S.I.S. (a se vedea mai jos); in plus,
fiecare stat parte este obligat sa ofere informatii necesare celorlalte state parti si sa actioneze
atunci cand i se cere; in lipsa unei asemenea actiuni statul reclamant are dreptul de a actiona el
pe teritoriul celuilalt, prevederi inedite pentru cooperarea politieneasca si pentru
suveranitatea nationald'®. Astfel, politia unui stat poate continua, pe teritoriul altui stat,
supravegherea (observarea) in anumite conditii!* a unei persoane urmarite judiciar pentru
anumite fapte care pot da nastere la extrddare'? sau a unei persoane despre care existd motive
serioase sa se creada ca poate conduce la identificarea sau localizarea celei care e urmarita
judiciar (art. 40 din Conventie); poate continua, pe teritoriul altui stat, la urmarirea in anumite
conditii'® a unei persoane aflate in flagrant sau in evadare, pentru anumite fapte!* si pentru
faptele care pot da nastere la extradare (art. 41 din Conventie), si are dreptul de a o interpela
in anumite conditii*> (art. 41 par. 2 b)din Conventie ). Politiile statelor parti isi acorda
reciproc asistenta si fac schimb de informatii.

Cooperarea judiciara penala consta in simplificarea procedurilor de transmitere a
documentelor (art. 52 si 53 din Conventie), in cereri de comisie rogatorie in scop de perchezitie
si de ridicare de obiecte si/sau inscrisuri (art. 51 din Conventie), in aplicarea principiului non bis
in idem (cu conditia ca persoana sa fi executat pedeapsa, sa fie in curs de executare a ei sau
executarea sa nu mai fie posibila conform legii statului de condamnare; art. 54 din
Conventie)®®, in simplificarea procedurilor de extradare (art. 59-66 din Conventie)'’, in
transmiterea hotararilor penale de condamnare in vederea executdrii lor in alt stat (de
exemplu in cazul in care persoana condamnata intr-un stat se refugiaza in statul de cetdtenie
iar acesta, din motive constitutionale, nu-l poate extrada'®; art. 67-69 din Conventie).

Sistemul Informatizat Schengen (S.1.S.; art. 92-120 din Conventie)

Acesta este un sistem de informatii comun, in care statele membre Schengen
semnaleaza persoane sau obiecte si cu ajutorul caruia ele dispun de aceste semnalari in scopul
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efectudrii controalelor la frontierele externe sau in interior sau in scopul eliberarii de vize si de
titluri de sedere. Fiecare stat Schengen creeaza si intretine partea care fi revine din acest sistem
informatizat, la frontierele sale externe cu state nemembre. Protectia datelor personale cu
ocazia tratamentului lor trebuie sa fie asigurata conform reglementarilor nationale si
internationale, ceea ce implica si un control din partea unei autoritati independente.

Comitetul executiv (art. 131-133 din Conventie)

Acesta era organul creat de Conventia de aplicare pentru a veghea la buna aplicare
a ei si a Acordului. El se compunea din cate un ministru pentru fiecare stat membru si
statua in unanimitate. in urma integrarii Acordului si a Conventiei sale de aplicare in
dreptul Uniunii, Comitetul a fost inlocuit de Consiliul Uniunii.

Dispozitii finale (art. 134-142 din Conventie)

Se prevede ca Conventia (si, implicit, si Acordul) nu este aplicabila decat in masura
in care este compatibila cu dreptul comunitar (actualmente unional).

Statele membre Schengen se angajeaza sa nu incheie cu state terte acorduri avand
ca obiect reducerea sau suprimarea controalelor la frontiere, fara acordul celorlalte state
membre si, evident, sub rezerva dreptului pe care il au statele membre ale Comunitatii
(actualmente ale Uniunii) de a incheia acorduri comune cu tertii si exceptand micul trafic
de frontiera.

2. In ceea ce priveste situatia Romaniei cu privire la Acordul Schengen, in Acordul
de aderare la Uniune se prevede ca participarea Romaniei la spatiul Schengen nu va avea
loc decat Tn urma unei decizii a Consiliului prin care acesta constatd ca sunt indeplinite
toate conditiile cerute. Fara o asemenea clauza, participarea Romaniei ar fi avut loc de
drept, avand in vedere apartenenta Acordului Schengen la acquis-ul unional. Se preconiza
ca aderarea sd aiba loc in martie 2011.

Prima decizie a Consiliului n acest sens a fost emisa in iunie 2010%° si vizeaza aplicarea
aspectelor tehnice ale Acordului (S.1.S.) in Romania, constatand ca sunt indeplinite conditiile de
naturd tehnica. Legea 141/12.07.2010%° vizeaza infiintarea, organizarea si functionarea
Sistemului Informatic National de Semnalari si participarea Romaniei la sistemul de informatii
Schengen. De atunci nu a mai fost adoptata nicio decizie formala a Consiliului privind aderarea
sau respingerea aderarii Romaniei la spatiul Schengen?!, refuzul opus fiind exprimat doar
neoficial, politic. Cu ocazia reuniunii Consiliului din decembrie 2013, constatdndu-se din
negocieri imposibilitatea adoptarii unei decizii de aderare a Romaniei, aceasta — impreuna
cu Bulgaria — a dat o declaratie prin care precizeaza ca va solicita reluarea discutiilor n
Consiliu numai cand premisele politice vor fi favorabile unui rezultat pozitiv. De atunci nu
exista nicio agenda clara de punere la vot a aderarii Romaniei la spatiul Schengen. Oricum,
aderarea se va decide pe baza unui raport de evaluare, raport elaborat la randul lui in
urma unor vizite de evaluare pe categorii de aspecte.
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Refuzul unor state (Germania, Finlanda, Austria, Olanda) se bazeaza pe lipsa reformelor
complete in domeniul justitiei si pe coruptia — implicit si a personalului de frontiera -, aspecte
care ar impiedica un control eficient la granitele externe ale Romaniei si, deci, ale spatiului
Schengen. Totusi, asa cum se recunoaste dealtfel de catre oficiali ai Uniunii, aceste criterii nu
figureaza printre cele impuse de Acord, Romania indeplinindu-le pe acestea din urma. Din
punct de vedere juridic se poate preconiza o actiune a Romaniei in fata justitiei unionale, fie
una n carentad — daca Consiliul nu emite nicio decizie -, fie una in anulare — daca Consiliul emite
o decizie de respingere -, deoarece "aderarea", adica participarea la o politica a Uniunii este
un drept si o obligatie (in lipsa unei derogari) a fiecarui stat membru in masura in care sunt
indeplinite conditiile prevazute de dreptul Uniunii.

* Conferentiar, Facultatea de Studii Europene, UBB Cluj-Napoca; crmnlazar@yahoo.fr.

1 Astfel, art. 48 par. 3 din Tratatul de instituire a Comunitatii Europene, referitor la libera circulatie
lucratorilor salariati, prevede ca libera circulatie comporta, printre altele, dreptul de a se deplasa liber
(n.n.) pe teritoriul statelor membre; nefdcandu-se nicio precizare cu privire la ceea ce inseamna liber,
interpretarea corecta este cd acest termen permite deplasarea fara controale la frontiere. Art. 52-58
referitoare la libertatea de stabilire (libera circulatie a lucratorilor independenti) si 59-66 referitoare la
libera circulatie a serviciilor nu mai prevad nimic despre deplasare, ceea ce inseamna ca trebuie sa ne
raportam tot la art. 48 par. 3. Aceste prevederi nu au fost modificate prin tratatele ulterioare.

2 Suprimarea controalelor trebuia corelatd cu politici comune in materie de liberd circulatie a
cetatenilor statelor nemembre, ca sa nu aibd efecte nedorite asupra statelor; or, pana la Tratatul
asupra Uniunii Europene, care in pilonul sau Ill introducea aceste politici, cele mai multe state
membre nu erau pregdtite pentru asa ceva.

3 Cum ar fi, de exemplu, Regulamentul 1931/2006 al Parlamentului si al Consiliului — publicat in Jurnalul
Oficial L 405/30.12.2006 -, Regulamentul 1342/2011 al Parlamentului si Consiliului - publicat in
Jurnalul Oficial L 347/30.12.2011.

4 Precizam ca, desi pentru simplificarea exprimarii vom folosi doar termenul "Acord", in realitate ne
vom referi si la Conventia de aplicare.

5V. Hreblay, ,Les accords de Schengen”, Ed. Bruylant, Bruxelles, 1998, p.16-17.

6idem, p.20.

7 Acesta e reglementat de Regulamentul 1931/2006 — citat - si Regulamentul 1932/2006 - publicat in
Jurnalul Oficial L 405/30.12.2006 -, ambele ale Parlamentului si Consiliului; prin mic trafic de frontiera se
intelege deplasarea pentru motive economice, sociale, culturale sau familiale, pentru o durata de
maxim 3 luni neintrerupte, intr-o zona de maxim 30 km de la granitda — numita zona de frontiera - in
principiu, a unei persoane care locuieste de cel putin 1 an in zona de frontiera a statului tert vecin cu
statul membru in discutie (persoana numita frontalier); exceptia e relativa deoarece statele pot —dar nu
sunt obligate —, tinand cont de circumstantele locale si in mod exceptional, daca exista o nevoie
particulara, sa permita pentru frontalieri trecerea prin alte puncte decat cele stabilite, dupa cum pot
facilita trecerea lor fie creand puncte de control anume pentru frontalieri, fie crednd culoare speciale la
punctele obisnuite de control; deplasarea se face pe baza unui permis special si, eventual a unui
document de calatorie (daca acesta e prevazut in acorduri bilaterale intre state membre si state terte
vecine), dar fara viza, chiar daca statul de cetatenie al frontalierului figureaza pe lista comuna a statelor
ai caror cetateni au nevoie de viza.
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8idem, p.7.

° Publicat in Jurnalul Oficial L 81/21.03.2001.

10idem, p.149-150.

11 Existenta unei autorizatii date de statul pe teritoriul ciruia supravegherea are loc, pe baza unei cereri
prealabile de intrajutorare judiciard, exceptand cazurile de urgenta; in aceasta ultima situatie statul pe
teritoriul caruia supravegherea are loc trebuie instiintat si trebuie sa i se ceara intre timp autorizarea
mentionata; agentii supraveghetori nu au dreptul sa intre in locurile neaccesibile publicului, nu au
dreptul sd efectueze interpelari (cu exceptia ardtatd mai jos) si arestari; la cererea statului pe teritoriul
caruia are loc supravegherea, aceasta i se va incredinta lui; trebuie sd dea curs oricarei injonctiuni din
partea statului respectiv.

12 Acestea sunt: omorul, incendiul, infractiunile grave de natura sexuald, falsificarea de mijloace de plat3,
furtul agravat si tainuirea aferentd, santajul, rapirea si luarea de ostatici, traficul de persoane, traficul ilicit
de stupefiante si substante psihotrope, transportul ilicit de deseuri toxice si daunatoare, infractiuni la
legislatia in materie de arme si explozibile, distrugerea prin explozibile, fuga de la locul unui accident care
a antrenat moartea sau vatamari corporale grave, inseldciunea, filierele de imigratie clandesting, spalarea
de bani, traficul cu substante nucleare si radioactive, participarea la o organizatie criminala, terorismul.

13 Atunci cand autoritatile statului pe teritoriul cdruia are loc urmarirea nu au putut, din cauza urgentei, fi
nstiintate la timp, ca sa-si dea autorizarea prealabild; urmarirea poate avea loc intr-o anumita perioada
de timp de la trecerea frontierei si intr-o anumita zona sau fara limitarea de timp si spatiu, in functie de
declaratia pe care o face fiecare stat membru; agentii urmaritori nu au dreptul sa intre in locurile
neaccesibile publicului; trebuie sa dea curs oricdrei injonctiuni din partea statului respectiv; trebuie sa
poata fi identificati cu usurinta; urmarirea nu poate avea loc decat pe la frontierele terestre.

14 Acestea sunt cele mentionate la nota 11.

15 Atunci cAnd agentii statului pe teritoriul cdrui are loc urmérirea nu pot interveni suficient de rapid
si nici nu au cerut incetarea urmaririi; interpelarea dureaza pana cand agentii statului respectiv,
informati imediat, pot stabili identitatea persoanei sau pot proceda la arestarea ei.

16 Un stat membru poate declara cd nu va aplica acest principiu in anumite cazuri, stabilite de Acord (art. 55
din Conventie): cand fapta care face obiectul condamnarii in alt stat a fost comisa partial pe teritoriul
primului; cind fapta este o infractiune la siguranta primului stat; cand fapta a fost comisa de un functionar
al primului stat. Chiar in caz de neaplicare a principiului, statul care urmareste a doua oara trebuie sa tind
cont de perioadele in care persoana a fost privatd de libertate pe teritoriul statului de condamnare,
pentru a i le deduce din pedeapsa pe care o va aplica; de asemenea, ih mdsura n care acest lucru e
permis de legislatia sa, el va trebui sa tina cont si de alte sanctiuni decét cele privative de libertate.

17 Cu precizarea c3 dispozitiile referitoare la extrddare nu mai sunt valabile intre statele membre UE, ele
fiind inlocuite de Decizia-cadru 584/2002/JAl a Consiliului referitoare la mandatul european de arestare,
publicatd in Jurnalul Oficial al Uniunii Europene nr. 190/18.07.2002; extradarea in general vizeaza
persoanele urmarite pentru a fi judecate si condamnate sau persoane cdutate in vederea executarii
unei pedepse sau a unei masuri de siguranta.

18 Sub imperiul mandatului european de arestare problema nu se mai pune.

19 Decizia 365/29.06.2010, publicatd in Jurnalul Oficial al Uniunii Europene L 166/1.07.2010.

20 pyblicata in Monitorul Oficial nr. 498/19.07.2010.

21 Aceasta desi procedura a fost declangata, obtindndu-se si avizul pozitiv al Parlamentului European in iunie
2011; Consiliul a adoptat concluzii cu privire la finalizarea procesului de evaluare a stadiului de pregatire a
Romaniei, concluzii prin care decide amanarea votului, ca urmare a existentei opozitiei unor state.
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Abstract: Interpretations of European Courts concerning the child's right to personal identity.
This paper aims to contribute to the knowledge of the relevant aspects that configures the child's right to
personal identity. To achieve this goal, we analyzed the main elements of the right to identity content that
a child should enjoy, namely: the child's right to name, the right to citizenship, the child's right to know his
parents and to be cared for, raised and educated by them. The vectors of our analysis are represented by
the jurisprudential guidelines in this field of the European Courts - the European Court of Human Rights
and the Court of Justice of the European Union, as well as by the exposure of the most current doctrinal
opinions expressed both nationally and internationally.
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Introducere

Prezentul studiu s-a conturat in contextul preocuparilor ce exista, nu numai in plan
national, dar si international, de asigurare a unui mediu propice cresterii si dezvoltarii
armonioase a copilului. Tn acest cadru vorbim, in general, de protectia copilului, adicd de acel
,pachet de masuri de protectie, asistenta si aparare, preconizat de stat si pus in aplicare de
organismele sale specializate cu ajutorul factorilor sociali (organizatii neguvernamentale,
familie, etc.) in vederea asigurarii unui trai decent pentru fiinta umana, constand in dezvoltarea
sa armonioasa.”? Fara indoial3, dincolo de normele edictate de Stat, un reper important?, si in
aceasta materie, 1l constituie interpretarile instantelor europene si ne referim aici la Curtea
Europeana a Drepturilor Omului®, respectiv la Curtea de Justitie a Uniunii Europene.

in cele ce urmeazd, nu ne propunem si tratdm intreaga problematicd a protectiei
drepturilor copilului, ci vom supune examinarii noastre doar aspectele legate de identitatea
personala a copilului. Optiunea noastra este justificata si de importanta acestui drept, sens in care
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avem in vedere faptul c3, asa cum sugestiv s-a stabilit in literatura de specialitate?, identitatea
unui individ reprezinta afirmarea existentei sale intr-o societate si, totodata, o dimensiune a
recunoastii individualitatii sale, prin care se diferentiaza fata de ceilalti subiecti de drept.

Astfel, in plan international, la nivelul Conventiei Europene a Drepturilor Omului nu
vom regasi prevazut, distinct, dreptul la identitate, dar vom retine, urmare a cercetarii
literaturii de specialitate®, ca acesta face parte din continutul dreptului la viatd privata
garantat de art.8 al Conventiei®.

La nivelul Uniunii Europene, drepturile copilului fac obiectul de reglementare al art.
24 din Carta drepturilor fundamentale a Uniunii Europene’, dupd cum urmeaza: “1.Copiii
au dreptul la protectia si ingrijirile necesare pentru asigurarea bundstdrii lor. Ei isi pot
exprima in mod liber opinia. Aceasta se ia in considerare in problemele care ii privesc, in
functie de vérsta si gradul lor de maturitate. 2. In toate actiunile referitoare la copii,
indiferent dacd sunt realizate de autoritdti publice sau de institutii private, interesul
superior al copilului trebuie sd fie considerat primordial. 3. Orice copil are dreptul de a
intretine cu regularitate relatii personale si contacte directe cu ambii pdrinti, cu exceptia
cazului in care acestea sunt contrare interesului sau”.

Desi din cele citate mai sus nu se disting dispozitii exprese privitoare la dreptul la
identitate al copilului, nici la nivelul Uniunii Europene, astfel cum vom avea prilejul a
evidentia, multe din aspectele juridice ale dreptului la identitate sunt interpretate de
Curtea de Luxemburg in relatie cu libertatea de circulatie.

Dupd cum a stabilit doctrina®, pornind de la dispozitiile Conventiei internationale
privind drepturile copilului, cele ale Pactului International cu privire la drepturile civile si
politice si ale Legii nr. 274/2004°, elementele relevante a fi analizate din continutul dreptului
la identitate al copilului sunt: dreptul copilului la nume, dreptul la cetatenie, dreptul
copilului de a-si cunoaste parintii si de a fi ingrijit, crescut si educat de acestia.

Dreptul copilului la nume

Dupa cum stim, numele este un mijloc de individualizare a persoanei fizice, sau, asa
cum sugestiv s-a exprimat in literatura de specialitate!?, ,numele este o asociere de
cuvinte, care este Tnvestita prin lege cu calitatea de a desemna o anumita persoana fizica,
in contextul raporturilor juridice la care aceasta participa”.

Din punct de vedere structural, numele cuprinde, in general, numele de familie si
prenumele. Astfel, numele de familie se refera la legatura persoanei fizice cu o anumita
familie si, de reguld, se dobandeste conform legiil, pe cAnd prenumele cuprinde una sau
mai multe cuvinte ce se atribuie in mod voluntar de catre parinti copiilor lor'2.

Doctrina®® noteaz3 cd dobandirea unei identitati si stabilitatea acelei identitati sunt
garantate de caracterele juridice ale acestui drept personal nepatrimonial: inalienabilitatea,
imprescriptibilitatea, insesizabilitatea, opozabilitatea erga omnes, personalitatea,
universalitatea, legalitatea si unitatea.

Curtea Europeana a Drepturilor Omului a apreciat ca alegerea prenumelui unui
copil de catre parintii sai se incadreaza in sfera notiunii de viata privata iar refuzul unei
autoritati de a inregistra acel prenume poate constitui o incalcare a art.8 din Conventie*.
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n cauza Johansson c. Finlandei*®, autoritatile cu atributii in domeniu au refuzat s3
inregistreze un prenume ales de parintii copilului, motivand ca acesta nu corespundea cu
procedura de numire de la nivel national. Tn analiza pe care a realizat-o, Curtea de la Strasbourg
a pus in balanta practica nationala (adica interesul public de respectare a acestei reglementari
pentru a pastra identitatea lingvistica si culturald a statului) si interesul privat de a inregistra
copilul cu numele ales. Atata timp cat a constatat ca prenumele ales nu era nepotrivit, ridicol si
nu il prejudicia pe copil, mai mult, putea fi pronuntat in limba tarii si fusese inregistrat in
sistemul de evidentd a populatiei, pentru alte cazuri de copii, a constatat ca aprecierile de
ordin public sustinute de Guvern nu trebuiau sa prevaleze asupra interesului privat de a
inregistra copilul cu numele astfel ales.

n dreptul Uniunii Europene, ne vom referi la un caz!® care pune problema dreptului la
nume in relatia cu libertatea de circulatie, libertate de baza in cadrul Uniunii Europene care se
opune ca un stat membru al Uniunii sa refuze recunoasterea numelui de familie al unui copil
astfel cum fusese inregistrat pe teritoriul altui stat membru unde se nascuse copilul.

Astfel, rezumand aceasta cauza, vom retine ca o familie de cetateni germani s-au
stabilit in Danemarca unde s-a si nascut fiul lor. Tn virtutea legislatiei daneze in certificatul
de nastere danez al copilului s-au inscris numele reunite ale parintilor sdi. Serviciile de stare
civila din Germania au refuzat, insa, recunoasterea numelui copilului inregistrat in Danemarca,
aducand in favoarea refuzului lor argumentul potrivit caruia numele de familie al unei
persoane este reglementat de legea statului al carui cetatean este, iar dreptul german nu
permite unui copil sa poarte numele reunite ale parintilor sai.

Curtea de Justitie a Uniunii Europene a fost solicitata, fata de circumstantele cauzei
descrise mai sus, sd stabileasca daca dispozitiile Uniunii se opun ca autoritatile dintr-un stat
membru sa refuze recunoasterea numelui de familie al unui copil care fusese inregistrat in alt
stat membru. in rdspunsul pe care l-a oferit'’, Curtea a identificat o serie de inconveniente
majore care se constituiau intr-un obstacol in calea liberei circulatii, incoveniente atat de ordin
profesional cat si privat, care rezulta, in special, “din dificultatea de a beneficia, in statul membru
ai cdror resortisanti sunt, de efectele juridice ale actelor sau ale documentelor intocmite sub
numele recunoscut intr-un alt stat membru, a cirei cetdtenie o au de asemenea”?,

Astfel, in raport de faptul ca, in multe din actiunile din viata cotidiand, se impune a se
face dovada identitatii unei persoane, copilul risca sa se confrunte cu indoieli privind
identitatea sa cauzate de diferenta intre numele din registrele autoritatilor daneze si cel care
figureazd in pasaportul siu german. In plus, fatd de imprejurarea ¢ acest copil locuia, la
momentul la care s-a pronuntat Curtea, cu mama sa in Danemarca, dar se deplasa periodic in
Germania la tatal sau care s-a stabilit acolo dupa divort, exista inconvenientul ca, de-a lungul
anilor, sa beneficieze de o serie de documente intre care sa existe o divergenta in privinta
numelui de familie.

Fatd de cele prezentate mai sus, a constatat Curtea'®, “de fiecarea datd cind
numele utilizat ntr-o situatie concreta nu corespunde cu cel care figureaza in documentul
prezentat cu titlu de dovada a identitatii unei persoane, in special in vederea obtinerii
beneficiului unei perstatii sau a unui drept oarecare ori a constatarii reusitei la examene sau a
validarii unor capacitati ori cand numele care figureaza in doua documente prezentate
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impreuna nu este acelasi, o astfel de divergenta de nume de familie poate provoca indoieli cu
privire la identitatea acestei persoane, precum si la autenticitatea documentelor prezentate
sau la veridicitatea datelor pe care acestea le contin”.

Dreptul copilului la cetatenie

in literatura de specialitate?®, pornind de la principiile din dreptul international, se
admite ca reglementarea cetateniei este o problema interna a fiecarui stat. Cu toate
acestea, sunt de retinut?! cateva din principiile internationale de care nu se poate face
abstractie atunci cand se examineaza acest aspect al identitdtii unei persoane: ,orice
persoana are dreptul la o cetatenie”; ,nimeni nu poate fi lipsit in mod arbitrar de
cetatenia sa sau de dreptul de a-si schimba cetatenia”; ,orice persoana are dreptul la
cetatenia statului pe teritoriul caruia s-a nascut daca nu are dreptul la alta”.

La nivel de lamuriri terminologice, reddm o definitie pe care doctrina??> a dat-o
cetateniei romane: ,acea calitate a persoanei fizice ce exprima relatiile permanente social-
economice, politice si juridice dintre persoana fizica si stat, dovedind apartenenta sa la
statul roman si atribuind persoanei fizice posibilitatea de a fi titularul tuturor drepturilor si
indatoririlor prevazute de Constitutia si de legile Romaniei”.

De asemenea, trebuie sa avem in vedere faptul ca in actualul context nu ne mai
putem margini doar la analiza national3, ci Tn mod just trebuie sa vorbim si despre o
cetatenie europeana, “care vine astfel in completarea cetateniei nationale, mai exact ea
se suprapune, fara a se substitui, cetateniei nationale, facand posibila exercitarea unora
dintre drepturile cetdteanului Uniunii pe teritoriul statului membru in care locuieste”?3.

Astfel, potrivit art.9 din Tratatul privind Uniunea Europeana ,este cetdtean al
Uniunii orice persoana care are cetatenia unui stat membru” iar ,cetatenia Uniunii nu
inlocuieste cetatenia nationald, ci se adauga acesteia”.

Cu referire la cetatenia europeand, trebuie sa mentiondm ca prin hotararea in
cauza Grzelczyk?*, Curtea de Justitie a Uniunii Europene a ridicat statutul de cetatean al
Uniunii la nivel de statut fundamental al cetétenilor statelor membre. in interpretarea
acestor statudri ale Curtii, se concluzioneaza?® asupra ideii de dezvoltare, de citre Curtea
de Justitie a Uniunii Europene, a conceptului de ,,cetdtenie sociala”, abandonandu-se distinctia
dintre cetateni activi si non activi din punct de vedere economic. in acelasi plan de idei s-a
afirmat?® ca de la cetdtenia Uniunii Europene bazatd pe paradigma economicd a pietei
interne, Uniunea Europeana se indreapta spre o noua paradigma in organizarea legislatiei,
care se bazeaza, in esenta, pe protejarea intereselor vitale ale cetatenilor prin interventia
legislatiei Uniunii Europene.

Legat de aceste aspecte, in cele ce urmeazd, avem ocazia de a reda interpretarea
Curtii de Justitie a Uniunii Europene privitoare la dreptul de sedere acordat parintelui,
resortisant al unui stat tert, care asigura intretinerea copiilor sdi minori, ce s-au nascut
ntr-un stat membru si deci sunt cetateni ai Uniunii. Aceasta cauza este una de referinta, avand
in vedere opiniile exprimate in literatura de specialitate internationald?” potrivit cdrora
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clarificarea limitelor impuse de legislatia Uniunii Europene, in privinta competentelor statelor
membre in definirea cetateniei de stat, a determinat o evolutie cu un impact semnificativ
asupra configuratiei cetateniei Uniunii, astfel cum a fost ea inteleasa initial.

Astfel, Curtea de la Luxemburg a stabilit?® c3 refuzarea dreptului de sedere al
parintelui Tn a carui ingrijire se afla copilul nascut pe teritoriul unui stat membru lipseste
copilul de ,beneficiul efectiv al esentei drepturilor conferite de statutul lor de cetatean al
Uniunii” intrucat are drept rezultat faptul ca acel copil, cetatean al Uniunii este obligat sa
paradseasca teritoriul Uniunii, alaturi de parintii lui.

n cauza in care Curtea a statuat astfel cum am redat mai sus, este vorba despre un
cuplu de nationalitate columbiana care a solicitat azil in Belgia unde intrase pe baza unei vize
emise de Ambasada Belgiei din Columbia. Autoritatile belgiene au respins cererile lor, astfel
ncat dupa foarte multe demersuri in fata autoritatilor cei doi soti au depus o noua cerere de
regularizare, intemeindu-se si pe o imprejurare noua-aceea a nasterii celui de-al doilea copil al
lor pe teritoriul statului belgian, fapt de natura a-i indreptati sa se prevaleze de dispozitiile art.3
din Protocolul nr.4 la Conventia Europeana a Drepturilor Omului care se opun ca respectivul
copil sa fie constrans sa pdrdseasca teritoriul statului a carui cetatenie o are.

Analizand modul in care statele membre vor aplica interpretarea data de Curte,
sunt autori?® care considera ca cel putin cateva state membre, fie ca o chestiune de preferinta
politica, fie din conservatorism juridic, vor sustine faptul ca principiile cauzei Zambrano nu se
aplica in afara tipului foarte specific al situatiei. in sprijinul acestei opinii se face trimitere la
orientarea autoritatilor olandeze care considera ca expulzarea unui parinte, in cazul in
care celalalt parinte este capabil sa ingrijeasca copiii, nu este in contradictie cu Tratatul
Uniunii deoarece copilul nu este fortat sa plece.

Pentru a evita aplicdrile neunitare a principiilor din cauza Zambrano, se propune3°
realizarea testului de proportionalitate, de altfel testul standard al Uniunii Europene pentru
masurile nationale care interfereaza cu drepturile cetatenilor din statele membre. Cu alte
cuvinte, ceea ce trebuie sa primeze, in astfel de spete, este examinarea masurii in care decizia
privind expulzarea parintelui/parintilor are un efect disproportionat asupra vietii de familie a
copilului si calitatii sederii acestuia pe teritoriul Uniunii, al carui cetatean este.

Totodata, mai trebuie sa mentionam c3, legat de cele statuate de Curtea de Justitie
a Uniunii Europene in cauza Zambrano, in doctrina internationald s-au conturat doua
curente de opinie3!. Astfel, pe de o parte s-a considerat inadecvatd abordarea teleologica
a Curtii referitoare la consecintele deportarii domnului Ruiz Zambrano-asupra drepturilor
decurgand din cetatenia europeana a copiilor sai, aceasta intrucat incalca un domeniu
clasic al competentelor statelor membre, domeniu ce este sensibil din punct de vedere
politic si totodata pentru ca au fost ignorate celelalte dispozitii ale Tratatului care prevad
combaterea imigratiei ilegale (art.79 din Tratatul privind functionarea Uniunii Europene).
Pe de alta parte s-a sustinut ca evolutia Curtii in materie de cetatenie a Uniunii Europene
este atat legald cat si justificabild din punct de vedere politic. in fundamentarea acestei teze s-a
avut in vedere si faptul ca aplicarea dispozitiilor citate din Tratatul privind functionarea Uniunii
Europene ar fi parut exageratd, deoarece imigratia ilegala nu este atat de mult incurajata de
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extinderea dreptului de sedere derivat pentru parintii cetatenilor Uniunii, ci, in primul rand, de
obtinerea automata a nationalitatii*2. Ceea ce s-a impus pentru concluziile Curtii a fost faptul c3
negarea dreptului de sedere pentru domnul si doamna Zambrano ar fi avut drept rezultat
privarea copiilor de o sansa realista de a-si folosi drepturile in calitate de cetateni ai Uniunii si
de a-si dezvolta identitatea ca cetateni europeni, ceea ce ar fi insemnat, totodata, si faptul
ca acestia ar fi suportat costul actiunilor ilegale ale parintilor, fapt ce ar fi depasit limitele
ratiunii combaterii imigratiei ilegale®.

De asemenea, mai sunt autori>* care apreciazd c3 nu este surprinzitoare
pronuntarea in favoarea drepturilor de sedere ale parintilor aflati intr-un caz precum cel
descris mai sus, avand in vedere si art. 8 al Conventiei Europene a Drepturilor Omului care
a fost invocat Tn mod regulat de Curte pentru a sublinia faptul ca separarea membrilor de
familie trebuie sa fie justificata corespunzator.

Tn sistemul Conventiei Europene a Drepturilor Omului, se considera incilcare a art.8
din Conventie — care garanteaza dreptul la viata privata, refuzul discriminatoriu al acordarii
cetateniei. De exemplu®, s-a considerat refuz discriminatoriu de a acorda cet3tenia acela care
a vizat un copil nascut Tn afara casatoriei. Curtea a reamintit si cu ocazia acestei analize ca o
diferenta de tratament de genul celei descrise este discriminatorie daca nu are o justificare
rezonabila si obiectiva, nu urmareste un scop legitim si nu existd proportionalitate intre
masura adoptata si scopul legitim presupus a fi urmarit.

Dreptul copilului de a-si stabili identitatea biologica

Un element de baza pentru statutul civil al persoanei fizice il constituie dreptul de
a-si cunoaste ascendenta, de a-si stabili, cu alte cuvinte, filiatia3®. Importanta stabilirii
filiatiei rezida si in efectele pe care aceasta le produce, efecte legate de nume, drepturi si
indatoriri parintesti, vocatie succesorala, obligatie de intretinere®’, etc.

n optica instantei de contencios european procedurile legate de paternitate intrd
sub incidenta art. 8 al Conventiei Europene a Drepturilor Omului care protejeaza nu numai
viata ,de familie”, dar si viata ,privata”, ce include aspecte legate de identitatea fizica si
sociald a unei persoane, aspecte care confera fiecarui om posibilitatea de a stabili detaliile
identitatii sale de fiinta umana.

Curtea Europeana a Drepturilor Omului a retinut3® c3 persoanele care cautd si-si
stabileasca identitatea ascendentilor lor au un interes vital protejat de Conventie in a
obtine informatii necesare pentru a descoperi adevarul despre un important aspect al
identitatii lor. Tn cauza citatd, ,imposibilitatea de a obtine efectuarea unei analize ADN a
unor tesuturi din ramasitele pamantesti ale presupusului tata biologic al reclamantului a
fost considerata o ingerinta disproportionata cu dreptul la identitate, neputand fi
justificatd prin protectia memoriei defunctului si intangibilitatea corpului acestuia”>°.

O alta problema ce se poate ridica, in actiunile ce privesc filiatia, este aceea a stabilirii
paternitatii copilului impotriva vointei presupusului tata, avand in vedere refuzul acestuia de
a se prezenta pentru efectuarea testelor biologice. Cu aceasta ocazie vom vorbi despre un
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»conflict” intre dreptul copilului de a-si cunoaste identitatea, ca o componenta a dreptului la
viata privata si de familie si dreptul presupusului tata de a refuza sa fie supus unor teste
medicale impotriva vointei sale®. in solutionarea acestui ,conflict”, principiul aplicat de
Curtea de la Strasbourg®! este acela al proportionalitatii protectiei intereselor din cauza.

Astfel, in cauza Mikuli¢/Croatia la care ne raportam cu prilejul acestei analize,
Curtea a constatat ca procedurile aplicabile la nivel intern, in Croatia, nu erau de natura sa
asigure un echilibru just intre dreptul solicitantului de a i se elimina orice dubiu cu privire
la identitatea personald, fara intarzieri inutile si nejustificate si dreptul presupusului tata
de a refuza s3 fie supus testelor ADN. Tn consecintd, ineficienta mijloacelor aflate la
indemana solicitantului I-au plasat pe acesta intr-o situatie de incertitudine cu privire la
identitatea sa, prelungitd nejustificat, autoritdtile croate esuand sa-si indeplineasca
obligatia pozitiva ce le revenea in cadrul asigurarii dreptului la viata privata si de familie
prevazut de art. 8 al Conventiei.

Si intr-o cauza inaintatd impotriva Romaniei*?, Curtea a constatat faptul cd “dreptul
intern nu prevede nicio masurd care sa permita obligarea partii parate sa se supunad
ordinelor instantelor si sa accepte sa efectueze teste de paternitate, ceea ce poate sa
corespundd necesitatii de a proteja tertii, excluzand posibilitatea de a-i constrange pe
acestia sa se supuna oricarui tip de examen medical, in special teste ADN”. Cu toate
acestea, in Hotararea pronuntata in speta, Curtea a reamintit faptul ca, pentru a solutiona
0 actiune care are ca scop stabilirea paternitatii, instantele trebuie sa t{ina seama de
interesul superior al copilului si sa respecte un echilibru just intre dreptul reclamantului
minor de a i se proteja interesele Tn procedura care avea ca scop risipirea incertitudinii cu
privire la identitatea sa si dreptul tatalui sdu presupus de a nu participa la procedura si de
a nu se supune unor teste de paternitate.

Cuceririle stiintei aduc in discutie si aspecte mai controversate in materia stabilirii
filiatiei. Tn acest sens vom face referire la recunoasterea legiturii de filiatie intre copiii
conceputi legal prin gestatia pentru altul si parintii de intentie®.

Speta care a prilejuit aceasta analiza vizeaza un cuplu de francezi care dupa mai
multe ncercari nereusite de fertilizare in vitro au decis sa recurga la ajutorul unei mame
surogat, realizand procedura in California, Statele Unite ale Americii. Conform legislatiei
existente pe taram american cei doi soti francezi au obtinut o hotdrare care indica ca la
mentiunile de pe certificatul de nastere al gemenilor ndscuti prin aceasta procedura vor fi
trecuti ei, in calitate de parinti. Cu toate acestea, autoritatile consulare franceze au refuzat
sa transcrie certificatele de nastere, motivandu-si refuzul prin argumentul ca hotararea
obtinuta astfel in strainatate este incompatibila cu ordinea publica de drept international
franceza. Avand in vedere cele prezentate mai sus, cei doi soti s-au plans la Curtea
Europeana a Drepturilor Omului cd, in detrimentul interesului superior al copiilor lor, nu
au posibilitatea de a obtine in Franta recunoasterea filiatiei legal stabilite in strainatate.

Examinand aceast3 cerere, Curtea a recunoscut** ca statelor trebuie s3 li se acorde, de
principiu, “o marja de apreciere, in ce priveste nu numai decizia de a autoriza sau nu acest mod
de procreare, ci in egald masura si cea de a recunoaste sau nu o legatura de filiatie intre copiii

119

SUBB lurisprudentia nr. 3/2017



loana NICOLAE, Georgeta-Bianca SPIRCHEZ, INTERPRETARI ALE INSTANTELOR
EUROPENE CE VIZEAZA DREPTUL LA IDENTITATE AL COPILULUI

conceputi legal prin gestatia pentru altul in strainatate si parintii de intentie”. Totusi, luand in
considerare faptul cad filiatia este un aspect esential al identitatii persoanelor, marja de
apreciere amintita ar trebui redusa pentru a asigura un just echilibru intre interesele Statului si
cele ale persoanelor direct vizate de masurile pe care le adopta Statul.

Pentru copiii gemeni nascuti in atari conditii, Curtea a constatat ca acestia se afla
intr-o situatie de incertitudine juridica de natura a crea consecinte negative asupra
definirii propriei lor identitati, prin refuzul autoritatilor franceze de a le transcrie
certificatele de nastere emise in alta tara, in registrele lor nationale de stare civila.

n fundamentarea solutiei mai sus redate, s-au retinut o serie de inconveniente pe care
urmau sa le suporte copiii, dupa cum urmeaza: “astfel, nedispunand de acte de stare civila
franceze sau de livrete de familie franceze, reclamantii sunt constransi sa prezinte actele de
stare civila americane — netranscrise — insotite de o traducere legalizata, de fiecare data cand
accesul la un drept sau la un serviciu presupune dovada filiatiei, si sunt confruntati uneori cu o
atitudine de suspiciune sau cel putin cu lipsa de intelegere din partea persoanelor carora li se
adreseaza. Ei amintesc, in acest sens, de dificultatile intervenite cu ocazia inscrierii celor de-a
treia si de-a patra reclamante in sistemul de securitate sociala, la cantina scolii sau la un centru
de activitati in aer liber si a depunerii cererilor de ajutor financiar la oficiul de alocatii
familiale.Mai mult, faptul ca cei doi copii nu au un raport de filiatie nici cu primul reclamant,
nici cu a doua reclamanta in dreptul francez, are drept consecinta, cel putin in prezent, lipsa
recunoasterii nationalitatii franceze pentru acestea”*.

Ceea ce trebuie subliniat cu privire la aceasta speta este ca, remarcand existenta
unei legdturi biologice cu tatal, Curtea se refera la importanta unei relatii biologice ca parte a
identitatii unei persoane, afirmand ca este contrar intereselor unui copil sa-1 priveze de o
legatura juridica de acest fel.

Se observd®® cd instanta de contencios european nhu precizeaza cd o asemenea
legatura de familie trebuie sa fie stabilitd si Tn cazul sotului/sotiei parintelui biologic, in
ipoteza Tn care aceasta din urma nu are o relatie biologicad cu copilul. De aici concluzia®’
potrivit careia Curtea nu va cenzura neaparat decizia unei {dri de a recunoaste doar relatia
stabilita Tn strdinatate fata de unicul parinte biologic (cel mai adesea tatal), mai ales ca
acest lucru nu aduce atingere posibilitatii ca sotia sa stabileasca o relatie de familie urmare
a adoptiei. De altfel, in acest context de analiza, s-a remarcat® faptul c3 tarile care acceptd
procedura reproducerii prin mama surogat solicita, cel mai adesea, utilizarea gametilor de
la cel putin un membru al cuplului, ca in cazurile din Regatul Unit si Africa de Sud si de la
cei doi membri in cazurile din Olanda si Rusia si refuza sa recunoasca ca fiind surogatie o
sarcina heterologa totald, aceasta din urma practica semanand mai mult cu vanzarea unui
copil decat cu o reproducere asistata medical.

Tn esentd, se retine*, cu privire la cele decise in cauza Mennesson impotriva
Frantei, ca desi Curtea recunoaste statelor membre posibilitatea de a interzice procedura
surogatiei, totusi limiteaza impactul acestei interdictii, mai ales pentru acele cazuri unde
exista o legatura biologica cu unul dintre parinti. Procedand de maniera aceasta, Curtea
Europeana a Drepturilor Omului se asigura ca efectele refuzarii surogatiei sunt limitate dar
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mai ales conforme cu respectarea art.8 din Conventia Europeand a Drepturilor Omului®.
De asemenea, se apreciaza®' cd hotdrdrea Menesson impotriva Frantei este un alt
exemplu de cauza care contribuie la extinderea continutului art.8 al Conventiei Europene
a Drepturilor Omului, ceea ce reflecta schimbarea culturii occidentale, facand din
autonomia individuala o noua valoare fundamentala.

Nu putem finaliza studiul nostru fara a mentiona si faptul c3, in lumina jurisprudentei
dezvoltate de Curtea Europeand a Drepturilor Omului, doctrina® a evidentiat si cateva limitari
a dreptului la identitate personald. Astfel, intr-o cauza in care reclamantul nu a dorit sa se
stabileasca ca este fiul defunctului “nici pentru a obtine securitatea emotionala ce rezulta din
faptul de a se considera ca face parte dintr-o anumita familie, nici pentru a crea legaturi cu
memobirii n viata ai familiei persoanei decedate, ori pentru a inlatura orice dubii privitoare la
identitatea sa personala, ci a urmarit numai sa obtina succesiunea defunctului prin inlaturarea
unicului mostenitor legal al acestuia”, Curtea Europeana a Drepturilor Omului a stabilit ca
dispozitiile art.8 din Conventie nu au fost inc3lcate in cauza dat3®3.

Concluzii

Dupa cum s-a afirmat in literatura de specialitate, o constanta a vietii de familie
este reprezentata de respectarea principiului interesului superior al copilului, acest
principiu fiind opozabil deopotriva parintilor dar si autoritatilor care au competente de a
lua masuri in legatura cu persoana copilului.

Importanta protejarii intereselor copilului a fost relevata, o data in plus, si cu prilejul
analizei pe care am realizat-o cu privire la respectarea dreptului la identitate al copilului.
Examenul jurisprudential intreprins la nivelul Curtilor europene contureaza urmatoarele concluzii:

- In sistemul Conventiei Europene a Drepturilor Omului, rationamentul Curtii se
centreaza pe realizarea unui echilibru just intre interesele copilului legate de identitatea sa,
interesele persoanelor terte vizate de solutiile adoptate de autoritati pentru respectarea
drepturilor copilului, respectiv interesul general. in cele mai multe cazuri, cel care a prevalat a
fost interesul copilului. Cu toate acestea, la nivel conclusiv nu se poate absolutiza acest
principiu, admitandu-se fapul ca exista anumite limite in valorificarea dreptului supus
examinarii noastre;

- la nivelul Uniunii Europene, desi nu am identificat, in aceasta materie, o jurisprudenta la
fel de bogata ca cea a Curtii Europene a Drepturilor Omului, ceea ce retinem este faptul ca
statele membre se bucurda de recunoasterea unei marje de apreciere proprii, conditia de
respectat fiind aceea de a nu intra in conflict cu principiile dreptului unional, respectiv cu
principalele libertati recunoscute la nivelul Uniunii Europene. De asemenea abordarea utila
este cea a realizarii testului de proportionalitate, acesta fiind principiul obiectiv de aplicat
pentru a sti dacd maurile nationale adoptate ating substanta drepturilor de care se bucura
cetatenii europeni.
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Résumé. Aspects de droit européen concernant la loi applicable au régime matrimonial. Vu les
divergences significatives des regles de conflit objectives en matiére de régimes matrimoniaux, dont la
mise en ceuvre, au-dela des difficultés entrainées, porte également atteinte aux expectatives légitimes des
époux, I'admission du jeu du principe de I'autonomie de la volonté est une solution salutaire. Celui-ci est de
nature a assurer tant la réalisation des intéréts substantiels des conjoints, que la certitude et la prévisibilité
juridique et un plus de simplicité dans la résolution des problemes dans un contexte transfrontiére. L’étude
est dédiée aux solutions concrétes retenues en la matiére par le législateur européen dans le reglement
1103/2016, en vue de délimiter le plus clairement le régime de ce principe du point de vue de son
admissibilité et des limites. Les régles du nouveau Code civil roumain (art. 2590 et art. 2591) et de la
Convention de la Haye du 14 mars 1978 sur la loi applicable aux régimes matrimoniaux seront pris en
compte comme repere comparatif, afin d’assurer un contexte suffisamment large aux discutions et
d’illustrer adéquatement les implications des textes européens.

Mots clé : régimes matrimoniaux, réglment1103/2016, autonomie de la volonté, accord d’electio
juris, systemes pluri-Iégislatifs, modification de la loi applicable

Cuvinte cheie : regimuri matrimoniale, Regulamentul 1103/2016, autonomia vointei, acord
de electio juris, sisteme plurilegislative, modificarea legii aplicabile

1. Determinarea legii aplicabile regimului matrimonial cunoaste o importanta
deosebita astazi in Uniunea europeand, in contextul in care, pe de o parte, sistemele
juridice nationale consacra solutii extrem de diferite in planul dreptului substantial?, si, pe de
alta parte, libera circulatie a persoanelor face ca raporturile familiale cu elemente de
extraneitate sa fie o realitate mai mult decéat frecventa. Materia se situeaza la intersectia mai
multor ramuri de drept — efecte ale casatoriei, regimul bunurilor, contracte, succesiuni —,
ceea ce creeaza dificultati considerabile atunci cand elementele de legdtura obiective
prevazute pentru fiecare din categoriile aferente trebuie articulate pentru a se ajunge la
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solutii coerente. Pentru ca solutiile de drept international privat privitoare la regimuri
matrimoniale cunosc ele insele divergente profunde, admiterea autonomiei de vointa a
partilor apare ca o solutie salutard. Aceasta permite asigurarea previzibilitatii si certitudinii
juridice, dar si satisfacerea intereselor substantiale ale partilor?; de asemenea, ea faciliteazi
depasirea unora din dificultatile legate de punerea in practicd a elementelor obiective de
legatura (precum cele legate de determinarea resedintei obisnuite, de solutionarea
conflictului mobil, de permanenta sau mutabilitatea automatd a legii aplicabile)® sau
corectarea unora din inconvenientele prezentate de acestea (precum acela al admiterii
sciziunii regimului matrimonial si a legii aplicabile, in functie de localizarea bunurilor sau a
unora dintre ele).

2. In materie, originile principiului autonomiei de vointd sunt foarte vechi : in
Franta, Dumoulin il admitea Tn ceea ce priveste regimurile matrimoniale in 1525 deja,
chiar Tnainte de consacrarea lui Tn materia contractelor®; la mijlocul secolului al XIX-lea,
jurisprudenta franceza era fixata in sensul admiterii posibilitatii partilor de a desemna legea
ce guverneaza relatiile lor patrimoniale®. Si i alte state europene principiul autonomiei de
vointa este admis, fie direct de legislatiile nationale de drept international privat — precum in
art. 15 EGBGB (Germania), art. 19 IPRG (Austria), art. 30 din LDIP Italia sau in art. 49 din
Codul belgian de DIP, fie indirect, prin intermediul conventiilor internationale in vigoare —in
esenta, Conventia de la Haga din 1978 privind legea aplicabila regimurilor matrimoniale
(art. 3 5i6)°.

3. Regulamentul 1103/2016 — aspecte introductive. Continudnd demersurile de
uniformizare a dreptului international privat din statele membre ale Uniunii, legiuitorul
european a adoptat in 2016, in baza art. 81 TFUE, regulamentul 2016/1103 al Consiliului
din 24 iunie 2016 de punere in aplicare a unei cooperdri consolidate in domeniul
competentei, al legii aplicabile si al recunoasterii si executdrii hotdrdrilor judecdtoresti in
materia regimurilor matrimoniale’. Acesta reprezintd o materializare a programului de la
Haga, intitulat ,Consolidarea libertdtii, a securitétii si a justitiei in Uniunea Europeand”?, in
cadrul caruia Consiliul european a invitat Comisia sa prezinte o carte verde privind
reglementarea conflictelor de legi in materia regimului matrimonial, dar mai ales a
programului de la Stockholm (,,0 Europd deschisd si sigurd in serviciul cetdtenilor si pentru
protectia acestora”®), care a reiterat necesitatea extinderii principiului recunoasterii
reciproce inclusiv in domeniul regimurilor matrimoniale, cu respectarea ordinii publice si a
traditiilor nationale din domeniu. Obiectivele declarate ale acestui regulament, ce a intrat
in vigoare in luna iulie 2016 si va fi aplicabil de la 29 ianuarie 2019%°, sunt mentinerea si
dezvoltarea spatiului de libertate, securitate si justitie, in cadrul caruia este asigurata
libera circulatie a persoanelor, dar si rezolvarea dificultatilor cu care se confrunta cuplurile
in Europa in cazul lichid&rii bunurilor comune?!; acesta era cu atadt mai necesar cu cat
celelalte regulamente europene de drept international privat exclud problematica
regimurilor matrimoniale din sfera lor de aplicare!2.
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4. Din pacate, succesul textului este doar relativ. Tn fapt, la fel ca si regulamentul
1259/2010 privind legea aplicabild divortului, regulamentul 1103/2016 a fost adoptat prin
punerea in practica a mecanismului cooperdrii consolidate (prevazut de art. 20 al. 1
Tratatul UE), ce permite acelor state membre care doresc sa avanseze mai rapid in atingerea
obiectivelor prevazute de Uniune, dupd autorizare din partea Consiliului de ministri3, sa
adopte acte de drept uniform care vor fi obligatorii doar pentru ele (iar nu si pentru restul
statelor membre, neparticipante). Desi solutiile consacrate de propunerea regulament in
materie de regimuri matrimoniale nu au fost atdt de novatoare incat sa suscite rezerve
serioase din partea unui numar semnificativ de state, in fapt Comisia a prezentat in acelasi
pachet legislativ si o propunere de regulament privind efectele patrimoniale ale parteneriatelor
inregistrate!* ; pentru c3 aceasta din urma ridica probleme mult mai delicate pentru statele
europene care urmeaza o conceptie traditionala Tn materie de familie — printre care si Romania
-, solutia cooperarii intensificate a fost un compromis necesar.

5. Aplicare universala. Chiar daca regulamentul se substituie normelor de drept
international privat in materie de regimuri matrimoniale doar in statele membre in care este
obligatoriu®>, normele din Capitolul lll din regulament (Legea aplicabild) se bucurd de
aplicare universala (art. 20) si vor primi aplicare indiferent ca legea desemnata este aceea a
unui stat membru ce aplicd regulamentul, a unui stat membru ce nu a participat la cooperarea
intensificata sau a unui stat neeuropean. Astfel, sub rezerva indeplinirii exigentelor
privitoare la competenta internationala a instantelor sau autoritatilor din statele membre in
care regulamentul este aplicabil, regulile de conflict instituite vor fi avute in vedere indiferent
de nationalitatea sau de resedinta obisnuita a sotilor. Din acest punct de vedere, solutiile din
regulament intereseaza bineinteles si cuplurile in care cel putin unul dintre soti este roman
sau rezida Tn Romania si a caror situatie patrimoniala este susceptibila sa fie analizata intr-un
stat membru in care regulamentul este aplicabil, dar si notarii romani care vor redacta
conventii matrimoniale sau avocatii care vor oferi consiliere unor astfel de cupluri.

6. Delimitarea subiectului. In continuarea unui trend reflectat in prezent de
regulamentele europene de drept international privat care intereseaza dreptul familiei si
succesiunilor®, legiuitorul european admite principiul autonomiei de vointa si ih materia
regimurilor matrimoniale. Prezentul studiu are ca obiect analiza textelor aferente, in
incercarea de a contura cat mai clar regimul acestui principiu din perspectiva admisibilitatii
lui, dar si a limitelor care-i insotesc exercitarea concreta. Solutiile din Noul Cod civil (art.
2590 si art. 2591)Y, respectiv din articolul 3 din Conventia de la Haga din 14 martie 1978
privind legea aplicabild regimurilor matrimoniale!® vor fi avute in vedere ca reper
comparativ, pentru a oferi un cadru suficient de larg discutiilor.

7. Libertatea sotilor de a alege legea aplicabil3. in conformitate cu articolul 22 din
regulament, sotii pot desemna legea aplicabild regimului matrimonial®®. Legea aleas3 va
avea un domeniu de aplicare amplu?’; interventia acesteia va fi in principiu cenzurabil3
doar in temeiul exceptiei de ordine publica internationala ( art. 31), ce va interveni foarte

127

SUBB lurisprudentia nr. 3/2017



Alina OPREA, ASPECTE DE DREPT EUROPEAN PRIVIND ALEGEREA
LEGII APLICABILE REGIMULUI MATRIMONIAL

rar in practicd, sau al legilor de aplicatie imediat3 ale forului (art. 30)?%. La fel ca in Codul
civil (art. 2590) sau in art. 3 din Conventia de la Haga??, libertatea conferitd nu este una
nelimitata, precum in materie contractuald; dimpotriva alegerea poate viza doar o lege cu
care sotii (sau viitori soti) prezinta legaturi.

8. Optiunea in favoarea legii de la resedinta obisnuita. Astfel, pe de o parte,
tinandu-se cont de integrarea intr-un anume mediu social, este admisibila optiunea in
favoarea legii din statul de la resedinta obisnuita a oricaruia dintre soti (sau viitori soti) in
momentul alegerii?®. Schimbarea elementului de legaturd pe parcursul cdsatoriei este
irelevanta, optiunea va ramane valabila chiar daca in momentul in care se ridica problema
legii aplicabile regimului niciunul dintre soti nu mai locuieste in acel stat?*.

9. Optiunea in favoarea legii nationale. Pe de alta parte, este admisibila optiunea
in favoarea legii nationale a oricaruia dintre soti in momentul alegerii, lege ce reflecta cat
mai bine identitatea sau originea acelui sot si astfel, probabil, si a cuplului (desi nu este
necesar ca cetdtenia sa fie comuna). Solutia prezinta un interes practic indeniabil : pe de o
parte, schimbarea cetateniei nu va afecta validitatea optiunii; pe de alta parte, cetatenia
este modificabila mult mai greu si mult mai rar decat resedinta obisnuita, astfel incat intre
legea aleasa si situatia sotilor care circuld frecvent va exista in permanentd o legatura
reald, suficient de stransa.

10. Dubla cetatenie. Atunci cand unul dintre soti are dubla sau multipla cetatenie,
principiul autonomiei de vointa ar impune ca oricare dintre legile nationale in discutie sa
poata fi aleasa. Dificultatile in interpretare pot aparea totusi in contextul considerentului
50 din preambul?®, ce exclude din domeniul de aplicare al regulamentului ,chestiunea
referitoare la modul in care trebuie consideratd o persoand avdnd cetdtenie multipld”,
pentru care se trimite la dreptul statal®® : or, in mod normal, in materie, fiecare stat
consacra reguli obiective, prin care se acorda prevalenta doar uneia dintre legile nationale
ale unei persoane?’. in contextul regulamentului, o astfel de solutie — posibilitatea alegerii
doar a uneia dintre multiplele legi nationale ale unuia dintre soti (de regul3, legea cetateniei
efective) — ar putea pdrea justificata de considerente de proximitate; totusi, argumentul nu
este extrem de convingator in conditiile in care, de fapt, proximitatea nu a fost urmarita
cu prea mare fidelitate de legiuitorul european in contextul art. 22 din regulament : astfel,
textul legal se multumeste sa precizeze ca soti pot alege legea cetateniei unuia dintre ei in
momentul alegerii, fara sa conteze ca in momentul lichidarii regimului matrimonial
aceasta poate sa nu mai fie detinuta de respectivul sot si, deci, ca situatia prezinta sau nu
legaturi, in momentul rezolvarii ei, cu legea statului respectiv.

Tn opinia noastrd, dincolo de ,perturbarea” produsd de prezenta considerentului
50, posibilitatea alegerii oricareia dintre legile nationale ale unuia dintre soti este in
continuare deschisa. in fapt, in acelasi considerent, se precizeazd pe de o parte c3 aplicarea
normelor nationale pentru solutionarea conflictului de cetdtenii este conditionata de
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respectarea deplind a principiilor generale ale Uniunii”; or, in jurisprudenta sa, Curtea de
justitie a Uniunii europene a refuzat stabilirea unei ierarhii intre diversele cetatenii (ale unor
state membre) pe care le poate avea o persoana si a cenzurat, in aplicarea principiilor
nediscrimindrii si libertatii de circulatie, normele nationale ce consacrau solutii contrare?.
Pe de alta parte, considerentul 50 final prevede, de asemenea, ca luarea in considerare a
normelor nationale pentru solutionarea conflictului de cetatenii ,nu ar trebui sa afecteze
valabilitatea unei alegeri a legii fdcute In conformitate cu prezentul regulament”; inspirat
de dorinta garantarii previzibilitatii cu privire la legea aplicabila si a respectarii vointei
partilor, textul militeaza si el in sensul admiterii posibilitatii de alegere a oricareia dintre
legile nationale ale unuia dintre soti%.

11. Diferente fati de Codul civil sau de Conventia de la Haga. Implicatii. in plus de
cele doua alternative consacrate astazi in cuprinsul regulamentului, Codul civil si Conventia
de la Haga din 1978 ofer3, fiecare, si 0 a treia : art. 2590 admite optiunea in favoarea legii din
statul de la prima resedinta obisnuita comuna a sotilor dupa celebrarea casatoriei, iar art. 3
din Conventia de la Haga permite alegerea legii statului pe al carui teritoriu oricare dintre
viitorii soti urmeaza sa isi stabileasca resedinta obisnuita dupa casatorie.

Se pune problema de ce legiuitorul european a renuntat la aceastd optiune
suplimentara, desi Conventia de la Haga fost bineinteles avuta in vedere ca si sursa
comparativa. Explicatia este simpla : este posibil ca alegerea legii aplicabile regimului
matrimonial sa intervinad anterior celebrarii casatoriei, in timp ce dupa acest moment sotii
(sau unul dintre ei, Tn cazul Conventiei de la Haga) sa nu isi stabileasca resedinta obisnuita
in statul a carui lege a fost aleasa; pentru a evita ca eventuala optiune a partilor sa nu fie
privata de efecte pe acest temei, cu toate consecintele nefaste din perspectiva certitudinii
juridice, legiuitorul european a suprimat aceasta alternativa. Aceasta nu inseamna ca
avantajele conferite de art. 2590 lit. c) Cod civil sau art. 3 al. 2 c) din Conventia de la Haga
ar disparea complet in cadrul reglementarii europene; dimpotriva, ele revin prin
intermediul posibilitatii modificarii legii aplicabile, prevdzuta bineinteles de regulament.

12. Diferenta de solutii ridica totusi problema implicatiilor pe care le poate avea
evantaiul mai restrans de optiuni in contextul regulamentului, atunci cand o conventie
matrimoniala incheiata in conditiile art. 2590 lit. c) Cod civil va ajunge sa fie analizata intr-
un stat in care regulamentul este aplicabil. Tn concret, de exemplu, este posibil ca doi soti
romani, ambii cu resedinta obisnuita in Romania, dar detinand bunuri in afara tarii, sa
incheie Tnainte de celebrarea casatoriei o conventie matrimonialda prin care aleg ca
aplicabila legea franceza, a statului in care amandoi isi vor stabili resedinta obisnuita dupa
incheierea casatoriei. Daca ei se stabilesc ulterior Tn Franta, tara in care se va ridica, prin
ipoteza, si problema legii aplicabile regimului lor matrimonial, nu este evident ca acea
conventie de alegere a legii aplicabile, neincheiata in conditiile art. 22 din regulament, va fi
eficace Tn statul respectiv. De aceea, notarii ce incheie conventia vor trebui sa atentioneze
viitorii soti atat cu privire la eficacitatea spatiala limitata a acesteia, dar si cu privire la
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alternativele disponibile, cea mai simpla ca alternative : dupa schimbarea resedintei obisnuite
in Franta (sau fintr-un stat in care regulamentul 1103/2016 este aplicabil), reiterarea
conventiei cu privire la legea aplicabila este necesara, pentru ca manifestarea de vointa a
partilor sa se bucure de eficacitate deplina.

13. Sisteme de drept plurilegislative. in cazul in care legea ce urmeazi a fi
desemnata apartine unui stat plurilegislativ teritorial (precum Spania, Maria Britanie, Canada,
SUA)* sau interpersonal (Liban, Siria, Iran, India) 3! sunt posibile o serie de dificultati, in ciuda
faptului ca, dupa modelele intalnite in alte regulamente europene de drept international
privat3?, regulamentul 1103/2016 consacra o serie de reguli privitoare la solutionarea
conflictelor de legi aferente. in ceea ce priveste conflictele teritoriale de legi, art. 33 instituie
principiul aplicarii normelor de conflict interne din statul a carui lege este competenta si
edicteaza direct solutii subsidiare in cazul absentei acestora. Pentru conflicte interpersonale
de legi, art. 34 dispune aplicarea de principiu a regulilor de conflict interne in vigoare in
statul in cauza; pentru ipoteza exceptionalda a absentei acestora, a fost prevazutd, ca
solutie subsidiara, aplicarea direct a normelor substantiale din sistemul de drept sau
ansamblul de norme cu care sotii prezinta legaturile cele mai stranse).

14. O prima intrebare este aceea de sti cum trebuie procedat atunci cand sotii
desemneaza general legea unui stat plurilegislativ teritorial (precum Statele Unite, Elvetia,
Spania), iar nu aceea a unei unitati teritoriale specifice a acestuia (ex. California sau
Louisiana). Tn mod normal, in conformitate cu art. 33 al. 1, pentru a determina dreptul in
concret aplicabil, vor fi avute in vedere ,normele nationale privind conflictele de legi ale
statului respectiv”, in masura in care ele exista. Totusi, atunci cand aceste norme nu sunt
unificate (ci, din contra, difera la nivelul fiecarei unitati teritoriale), situatia se complica si
problema este aceea de a sti daca art. 33 al. 1 va fi operant (si eventual sub ce forma) sau
daca, dimpotriva, va fi surclasat in detrimentul regulilor uniforme stabilite in subsidiar de
legiuitorul european in cuprinsul art. 33 al. 2. In materie succesorald, doctrina sustine
luarea in considerare in aceste cazuri a regulilor de conflict interne nu din statul, ci din
unitatea teritoriald a carei lege este desemnata de regulament?3; in opinia noastrd, o
asemenea solutie poate fi operantd eventual doar atunci cand sotii au optat eventual
pentru legea din statul de la resedinta obisnuita a ambilor sau a unuia dintre ei, dar nu si
pentru legea nationald. Tn aceste din urmé cazuri, ea este susceptibild s conduc frecvent
la blocaje pentru cd nu permite sa se stabileasca regulile carui stat federat/carei unitati
teritoriale vor fi avute in vedere pentru solutionarea conflictului inter-teritorial; ea nu
permite sa se determine, de exemplu, cum trebuie procedat atunci cand legea americana,
legea nationala a unuia dintre soti, este aleasa ca lege aplicabila regimului matrimonial.
Pentru considerente de simplitate, dar si de coerenta in solutii, am prefera in aceste cazuri
direct recursul la solutiile subsidiare prevazute in cuprinsul art. 33 al. 2 - aplicarea
dreptului substantial al unitatii teritoriale in care isi au resedinta obisnuita sotii sau unul
dintre ei, atunci cand s-a optat pentru legea de la resedinta obisnuita (a sotilor, a viitorilor
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soti, a unuia dintre ei), respectiv aplicarea legii unitatii teritoriale cu care sotii au legatura
cea mai stransa, atunci cand optiunea a privit legea nationald (a unuia sau a ambilor, lege
nationald ce include mai multe sisteme legislative)3*.

15. O alta problema este aceea de a sti ce eficacitate au acordurile de electio juris
prin care sotii desemneaza direct ca lege aplicabila regimului lor matrimonial legea unei
unitati teritoriale specifice din statul pe al carui teritoriu si-au avut unul sau ambii
resedinta obisnuita in momentul alegerii sau a carui nationalitate o aveau unul sau ambii
in momentul alegerii.

Tn mod normal, in cuprinsul art. 33 nu se distinge dupd cum legea aplicabild este
desemnata de parti sau este stabilita pe baza unor criterii obiective si acest text ar trebui sa
primeasca aplicare indistinct, inclusiv in ipoteza avuta in discutie. Tn concret, atunci cand
normele interne de conflict interteritorial ale statului desemnat permit o asemenea optiune,
clauza ar fi perfect eficace. Atunci cdnd o asemenea desemnare nu ar fi fost posibild/admisa
de regulile interne de conflict ale statului in cauzd, vointa partilor riscd s fie cenzuratd®
atunci cand ea conduce la solutii diferite de cele impuse de regulile interne de conflict din
statul in cauza; de aceea rolul de consiliere al notarului se dovedeste extrem de important.
Tn fine, atunci cand in statul in cauza nu exista reguli de conflict interteritorial si trebui avute
in vedere solutiile de la art. 33 al. 2, o distinctie trebuie ficuta. Tn cazul in care legea
aplicabild regimului matrimonial este determinata pe baza criteriului resedintei, clauza de
electio juris va fi operanta doar atunci cand optiunea partilor a privit concret legea unitatii
teritoriale in care unul sau ambii isi aveau resedinta obisnuita Tn momentul alegerii; avand in
vedere termenii art. 33 al. 2, intr-o asemenea ipoteza nu este posibila alegerea legii oricarei
unitati teritoriale din statul in discutie. Regula obiectiva permite un plus de certitudine si de
previzibilitate pentru parti, nu la fel stau lucrurile atunci cand criteriul de desemnare a legii
aplicabile este acela al cetateniei unuia sau ambilor soti; legiuitorul european prevede in
aceste cazuri aplicabilitatea legii unitatii teritoriale cu care exista legaturile cele mai stranse
si chiar daca doctrina consiliaza luarea in considerare a optiunii partilor ca unul dintre factorii
ce permit determinarea acestor legdturi celor mai strdnse3®, nu este evident c3 vointa
acestora va produce intotdeauna efecte.

16. Unicitatea legii alese. Tn Conventia de la Haga se permitea dépecage-ul?’ in
materie de regimuri matrimoniale: astfel, in ceea ce priveste imobilele (sau unele dintre
acestea), sotii puteau alege separat, ca lege aplicabild, legea (legile) de la locul situarii lor.
Solutia potenta autonomia de vointa si era de naturd sa permita optimizarea situatiei
patrimoniale a cuplului, prin corelarea legii aplicabile regimului matrimonial si a celei
aplicabile succesiunii®; in acelasi timp, odata cu optiunea aferentd, cuplul putea fi supus
mai multor regimuri matrimoniale, corespunzand legilor multiple aplicabile.

Elemente de diferentd. Regulamentul 1103/2016 si art. 2590 C. civ. conduc la o lege
unica, pentru toate bunurile, indiferent de momentul dobandirii si indiferent de localizarea
lor3%; autonomia de vointa nu poate conduce (la acest stadiu) la o divizare a regimului
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matrimonial si o supunere a acestuia la douda sau mai multe legi. Indivizibilitatea este
foarte importanta in practica. Ea evita eventualele dificultati pe care le-ar putea ridica, de
exemplu, stabilirea naturii exacte a unor bunuri (mobile sau imobile, calificare ce trebuie
in mod normal facutd in conformitate cu lex rei sitae*®), respectiv aceea a localizarii lor in
spatiu. De asemenea, ea evita conflictele si diferendele ce pot aparea atunci cand relatiile
patrimoniale dintre soti, supuse unor regimuri diferite, ar fi guvernate de mai multe legi®'.
in fine, ea sustine previzibilitatea legii aplicabile regimului matrimonial in ceea ce fi
priveste pe tertii interesati sa contracteze cu sotii (sau cu unul dintre acestia).

17. Unicitatea legii aplicabile este sustinuta de altfel de faptul ca art. 32 din
regulament nu permite retrimiterea®. Solutia retrimiterii este in mod normal considerata
incompatibila cu autonomia de vointd* si nu este rezonabil s3 se considere ca, alegand un
sistem de drept, partile au ales si regulile de drept international privat din acel sistem de
drept; optiunea priveste in mod necesar legea interna a statului in cauza.

18. O singura lege va fi aplicata nu doar bunurilor din statul forului, ci si bunurilor
din strdinatate. In acest context, este relevant si art. 29 din regulament, privitor la adaptarea
drepturilor reale : ,in situatia in care o persoand invocd un drept real la care are dreptul in
temeiul legii aplicabile regimului matrimonial, iar in legea statului membru in care este
invocat dreptul real nu existd dreptul real in cauzd, dacd este necesar si in mdsura in care
acest lucru este posibil, dreptul respectiv se adapteazd la cel mai apropiat drept echivalent
in temeiul legii statului respectiv, ludnd in considerare obiectivele si interesele urmdrite de
dreptul real specific si efectele acestuia”.

19. Optiunea in favoarea unui regim matrimonial specific. O problema practica ce
poate aparea este aceea de a sti dacd odata cu alegerea legii aplicabile regimului lor
matrimonial, sotii pot opta, de asemenea, si pentru un regim matrimonial specific prevazut
de legea aleasd*. Legiuitorul european nu a oferit ih mod expres o solutie. Luarea Tnh
considerare a considerentului 18 din preambul, ce prevede ca ,in sensul prezentului
regulament, sintagma ,,regim matrimonial” ar trebui interpretatd ca un concept autonom si
ar trebui sd includd nu numai normele de la care nu pot deroga sotii, dar si orice alte
norme optionale asupra cdrora pot conveni sotii, in conformitate cu legea aplicabild,
precum si orice norme implicite ale legii aplicabile”, ar permite totusi retinerea unui
raspuns afirmativ : astfel, daca legea aplicabila (aleasa de soti) ofera facultativ, alaturi de
regimul legal, si unul sau mai multe regimuri conventionale, ar trebui ca odata cu alegerea
legii sotii s poata opta si pentru unul din aceste regimuri, in conformitate cu prevederile
legii alese®. O astfel de solutie nu face decat sa confirme valentele multiple ale principiului
autonomiei de vointa a partilor.

in practicd, conventia matrimoniald ar trebui s precizeze clar regimul matrimonial
asupra cdruia s-au oprit sotii; in lipsa vreunei precizari, simpla alegere a legii unui anumit stat va
fi interpretata in sensul alegerii indirecte a regimului matrimonial legal prevazut de aceasta.
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20. Consimtamantul si validitatea substantiala a acordului de alegere a legii
aplicabile regimului. Articolul 24 al. 1 din regulament prevede ca existenta si valabilitatea
unui acord privind alegerea legii sau ale oricarei clauze a acestuia sunt stabilite de legea
care l-ar reglementa in temeiul articolului 22 daca acordul sau clauza respectiva ar fi
valabile. Solutia retinuta — aplicarea insasi a legii alese pentru chestiunile de validitate
substantiald a acordului de electio juris -, intalnita si in alte regulamente europene®®, are
beneficiul simplitatii si este conforma asteptarilor legitime ale partilor.

Sfera de aplicare a textului necesit o delimitare. in masura in care, in conformitate
cu art. 1 al. 2 lit. a), capacitatea sotilor este exclusa din sfera de aplicare a regulamentului,
legea aplicabila acesteia trebuie stabilita in conformitate cu normele de drept international
privat ale statului cdruia i apartin instantele sau autoritatile sesizate. Legea aleasa de soti
pentru a guverna regimul matrimonial se va aplica in mod normal in ceea ce priveste
eventualele vicii de consimtamant (eroare, dol, violenta) sau consecintele acestora.

Suplimentar, art. 24 al. 2 instituie o regula derogatorie, ce poate fi invocata (doar)
de sotul care doreste sa se stabileasca absenta consimtamantului lui cu privire la acord :
acesta se poate prevala de legea statului in care isi are resedinta obisnuita la data sesizarii
instantei judecatoresti, daca din imprejurarile cauzei reiese faptul ca nu ar fi rezonabil sa se
stabileasca efectul comportamentului sau in conformitate cu insasi legea aleasad. Dovedirea
acestor circumstantelor speciale nu este o sarcind usoar3, iar instantele se bucura de o marja
de apreciere. Tn acest context, este necesard o scurtd precizare. Dacd in materie
contractuala - unde regulile in materie de forma sunt mult mai suple (si considera uneori
eficace un consimtamant tacit, decurgand chiar din tacerea sau lipsa de reactie a uneia
dintre parti) - un text precum art. 10 al.2 din regulamentul 593/2008 (Roma 1)*’, ce a servit
drept sursa de inspiratie art. 24 al. 2 din regulamentul 1103/2016, pare perfect justificat
de dorinta de a garanta existenta consimtamantului si are un teren suficient de amplu
pentru a fi pus in practica, in schimb, nu la fel stau lucrurile in materie de materie de
regimuri matrimoniale. in fapt, in conditiile in care in cuprinsul art. 23 se precizeazi cu
claritate ca alegerea sotilor trebuie sa apara in scris, iar acordul aferent trebuind sa fie
semnat, art. 24 al. 2 din regulamentul 1103/2016 (text aproape identic art. 10 al. 2
mentionat) va fi probabil foarte dificil de utilizat.

21. Exteriorizarea alegerii partilor si legea aplicabila formei conventiei de alegere
a legii aplicabile. O problema de interes practic este reprezentata de legea aplicabila
exigentelor de validitate formala a acordului de alegere a legii aplicabile regimului
matrimonial®®. Acestea sunt reglementate de legiuitorul european in cuprinsul art. 23, text
al carui obiectiv declarat este acela de a sustine certitudinea juridica, de a facilita o alegere
informata si de a garanta ca sotii sunt constienti de consecintele alegerilor lor*. Astfel, pe
de o parte, prin intermediul unei reguli materiale uniforme prevazute in art. 23 al. 1,
acesta dispune in mod obligatoriu incheierea in scris a acordului de alegere sau de
modificare a legii aplicabile regimului matrimonial, datarea si semnarea acestuia de ambii
soti; la fel ca si in alte regulamente europene de drept international privat, art. 23 al. 1
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final prevede ca “orice comunicare sub formd electronicG care permite consemnarea
durabild a acordului este consideratd echivalentd formei scrise”. Cu aceasta, certitudinea
juridica apare intarita cel putin la prima vedere, iar munca practicienilor facilitata. O
solutie similara se poate deduce si din prevederile art. 2591 al. 2 Cod civil, acesta din urma
fiind totusi usor mai liberal®®, sau ale art. 13 final din Conventia de la Haga>.

22. in planul conflictelor de legi, legiuitorul european se distanteaza totusi de
solutia retinutd de Codul civil®> sau de Conventia de la Haga3. Pentru a proteja sotul
considerat vulnerabil, al. 2 obliga suplimentar la respectarea conditiilor de forma imperativ
stabilite pentru conventiile matrimoniale in statul membru pe al carui teritoriu ambii soti isi
au resedinta obisnuitd in momentul incheierii acordului®®, dacd acestea existd; per a
contrario, atunci cand sotii (chiar cetateni europeni) locuiesc pe teritoriul aceluiasi stat tert,
simpla redactare in scris, datare si semnare ar fi suficientd pentru validitatea formala a
acordului de electio juris. Dincolo de faptul ca ea nu poate sa garanteze ca sotii au fost
efectiv constienti de implicatiile alegerii, asa cum fsi propune legiuitorul european, solutia
limitativa a aplicarii doar a exigentelor de forma din statele membre nu este neapdrat nici
una prea coerenta®. Oricum, pentru cd legiuitorul nu trimite la conditiile de forma din legea
statului pe al carui teritoriu se incheie acordul de alegere a legii aplicabile (ce poate fi diferit
de acela unde se afla resedinta obisnuita a partilor), in practica este posibil sa apara o
problema de echivalenta - actul notarial intocmit in conformitate cu lex loci actus este sau
nu echivalent actului autentic impus de legea de la resedinta obisnuitd ?°® —, ce trebuie
rezolvatd in concret de autoritatea sau notarul sesizat.

Tn fine, al. 3 si 4 previd doua reguli de conflict suplimentare pentru ipotezele in
care sotii nu Tsi au resedinta obisnuita pe teritoriul aceluiasi stat in momentul incheierii
acordului. Daca este vorba de resedinte pe teritoriul unor state membre diferite,
exigentele uniforme europene vor fi completate de exigentele de forma prevazute de
oricare din legile statelor respective; pentru ca cele doua legi sunt prevazute alternativ,
este suficientd respectarea dispozitiilor de forma prevazute de cea mai liberala dintre
acestea pentru ca acordul de desemnare a legii aplicabile sa fie valabil. Daca dimpotriva,
doar resedinta unui dintre soti este localizata pe teritoriul unui stat membru, validitatea
acordului de alegere a legii aplicabile este conditionata si de respectarea exigentelor
prevazute de legislatia acelui stat membru (si doar a acestuia).

Dac3 se alege si un regim matrimonial (conventional, specific)®’, previzut de legea
aleasa, validitatea formala a conventiei matrimoniale este conditionata, in plus de exigentele
prevdzute mai sus, care se regasesc si in cuprinsul art. 25 al. 1-3, si de respectarea
eventualelor conditii suplimentare de forma prevazute de legea care va guverna pe fond
regimul matrimonial (art. 25 al. 4 din regulament).

23. Momentul alegerii. Tn art. 22 din regulament nu exist3 prevederi cu privire la
momentul alegerii. Totusi, considerentul 45 din preambul prevede ca ,alegerea poate fi
fdcutd in orice moment, anterior cdsdtoriei, in momentul incheierii cdsdtoriei sau pe
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durata acesteia”; solutia este identica celei regasite in Codul civil, art. 2591 al. 1, ce
prevede ca conventia de alegere a legii aplicabile regimului matrimonial se poate incheia fie
Tnainte de celebrarea casatoriei, fie la momentul incheierii casatoriei, fie in timpul casatoriei.
Tn Conventia de la Haga, art. 3 prevede ci alegerea legii aplicabile trebuie sa fie realizatd
fnaintea casatoriei; in absenta altor precizari, aceasta alegere poate figura in cuprinsul
conventiei matrimoniale a sotilor sau poate face obiectul unui contract distinct, separat,
avand ca obiect tocmai alegerea legii. Solutia poate parea mai restrictiva decat aceea din
regulament sau din Cod; totusi, in contextul in care art. 6 din conventie permite modificarea
legii aplicabile (evident, in timpul casatoriei), aceasta nu este in realitate mult mai severa.

24. Modificarea legii alese. Toate textele analizate permit modificarea voluntara a
legii ce guverneaza regimul matrimonial. n fapt, permanenta legii aplicabile este in general
considerata o solutie mult prea rigida si neadaptatd, in conditiile in care schimbarea
resedintei (si chiar a cetateniei) pot fi frecvente in practica, astfel incat legea initial aleasa
sau aceea obiectiv aplicabila in momentul incheierii casatoriei sa nu mai prezinte legaturi
suficient de relevante cu situatia actuald a sotilor®®. Dimpotriva, atat art. 22 din
regulamentul 1103/2016, cat si art. 2591 C. civ. sau art. 6 din Conventia de la Haga admit
posibilitatea desemnarii unei alte legi decat aceea anterior aplicabild, astfel incat situatia
patrimoniala a sotilor sa fie adaptata eventual mai bine situatiei lor personale.

n principiu, modificarea este posibild indiferent daca anterior fusese aleas3 o lege
aplicabila regimului matrimonial sau daca aceasta trebuia determinata pe baza criteriilor
obiective. De asemenea, in principiu, modificarea este posibild ori de cate ori doresc sotii.
La fel ca si in cazul alegerii anterioare sau concomitente mariajului, optiunea poate viza
doar legea nationald sau legea de la resedinta obisnuitd a unuia dintre soti*®. Codul civil
roman nu prevede expres acest lucru in cuprinsul art. 2591 al. 3 C. civ., dar solutia se
deduce indirect (art. 2591 fiind continuarea logica a art. 2590 C. civ.).

25. in contextul regulamentului, prezints interes si regula de conflict de legi in timp
de la art. 69 al. 3, ce prevede aplicabilitatea Capitolului lll (privitor la determinarea legii
aplicabile) in cazul sotilor care s-au cdsatorit sau care au desemnat legea aplicabila regimului
lor matrimonial dupa 29 ianuarie 2019. Astfel, indiferent de momentul incheierii casatoriei,
sotii vor putea proceda, dupa data de 29 ianuarie 2019, la modificarea legii aplicabile
anterior regimului lor matrimonial, ih conditiile prevdzute de art. 22 din regulament®.

26. Problema modificarii atat a legii aplicabile, cat si a regimului matrimonial. O
problema delicata, nerezolvata expres de niciunul dintre textele in prezenta, este aceea de
a sti daca cu ocazia modificarii legii aplicabile partile ar putea sa opteze direct si pentru un
regim matrimonial specific prevazut de legea aleasa. Textele vorbesc doar despre modificarea
legii aplicabile si despre optiunea pentru o nouad lege (care, in mod normal, echivaleaza cu
optiunea in favoarea regimului legal, de drept comun, previzut de acea lege®!). in opinia
noastra, odata cu schimbarea legii aplicabile, sotii pot sa opteze si pentru un regim
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conventional specific prevazut de legea noua : astfel, atunci cand partile erau supuse unui
anume regim conventional specific prevazut de legea initiald, pare excesiv ca pentru a se
ajunge la acelasi regim conventional, dar guvernat de o alta lege, sa se ceara partilor sa
treaca la regimul legal din legea noud, pe care, pe baza prevederilor acesteia, sa-I modifice
ulterior in regimul dorit®2.

27. O intrebare suplimentara ce trebuie sa primeasca raspuns este aceea de a sti
daca atunci cand legea initial aplicabilda regimului lor matrimonial prevede, asemenea art.
369 C. civ, respectarea unui anumit termen de la data incheierii casatoriei, inainte de a
putea schimba regimul matrimonial, acest termen trebuie sa fie respectat si inainte de o
eventuala schimbare a legii aplicabile (care antreneaza indirect si o schimbare a regimului,
prin modificarea regulilor care il guverneazd). in opinia noastrd, raspunsul ar trebui s3 fie
unul negativ, in considerarea diferentelor care existda intre autonomia de vointa in plan
substantial, respectiv in planul conflictelor de legi. Limitele autonomiei de vointa in plan
substantial sunt stabilite de legea interna ce guverneaza regimul (astfel cd astfel de
termene trebuie respectate in situatiile pur interne). Tn schimb, libertatea si limitele de
actiune a partilor in planul dreptului international privat sunt guvernate de texte specifice
— art. 22 din regulamentul 1103/2016, respectiv art. 2590 C. civ.; din moment ce acestea
nu impun conditionari in timp cu privire la modificarea legii aplicabile, trebuie recunoscuta
posibilitatea lor de a modifica legea aplicabila oricand, dincolo de exigentele aferente din
dreptul intern. Eventualele rezerve suscitate de necesara protectie ce trebuie garantata
tertilor pot fi depasite odata cu luarea in considerare a art. 27 al. 1 din regulament, care
prevede opozabilitatea fata de terti a legii aplicabile regimului matrimonial doar atunci
cand ,tertul a cunoscut sau ar fi trebuit sd cunoascd, actiondnd cu toatd diligenta
necesard, existenta respectivei legi”.

28. Efectele in timp ale legii nou alese. In contextul art. 6 din Conventia de la Haga
din 1978, problema de a sti daca legea modificatoare (legea nou aleasa de soti) in timpul
regimului matrimonial are sau nu efecte retroactive a fost una controversata. Doctrina
francezd s-a pronuntat in sensul aplicarii retroactive a legii noi®; solutia ridica probleme
serioase, Tn special atunci cand trecerea trebuie facuta de la un regim de comunitate la
unul de separatie (retroactivitatea regimului separatist poate duce la rezultate aleatorii,
atunci cand sotii nu au lichidat in prealabil regimul comunitatii)®*. De asemenea, atunci
cand vointa partilor nu este cu claritate exprimata in acest sens, ea este de naturd sa
afecteze serios certitudinea juridica si previzibilitatea atat de cautate in domeniu.

29. Legiuitorul european, in art. 22 al. 2, dar si legiuitorul roman, in art. 2591 C. civ.,
au preferat o alta solutie : legea nou aleasa se aplica in principiu pentru viitor. Solutia
prezinta avantaje indeniabile : Tn mod normal, schimbarea legii aplicabile nu va afecta actele
realizate si drepturile dobandite de soti sub imperiul legii vechi. Astfel, bunurile dobandite
sub regim separatist nu vor deveni automat comune; bunurile dobandite sub regimul
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comunitatii nu vor deveni automat bunuri proprii. Situatia acestora poate inregistra insa
modificri in timp. in conformitate cu art. 27 lit. b), ,legea aplicabild regimului matrimonial
in temeiul prezentului regulament stabileste, printre altele ... : b) transferul bunurilor aflate in
proprietatea sotilor dintr-o categorie in alta”; avand in vedere cd legea nou aleasa de soti va
guverna regimul bunurilor cuplului pentru viitor, ea va trebui consultata pentru a vedea, de
exemplu, daca, In ce masura si in ce modalitate bunurile dobandite anterior de soti in
coproprietate sub regimul comunitatii legale pot fi transformate ih bunuri proprii®®. Chiar si
n aceste conditii, asa cum s-a remarcat, atunci cand legea noua instituie, de exemplu, reguli
diferite Tn ceea ce priveste dreptul de dispozitie asupra bunurilor, nu este totusi evident ca
drepturile dobandite asupra acestora (prin aplicarea legii vechi) vor rdmane neschimbate®®.
Aplicarea legii noi doar pentru viitor prezinta si inconveniente practice : situatia patrimoniala
a sotilor va fi guvernata in timp de douad legi diferite (ce pot prevedea, evident, solutii
diferite, de exemplu cu privire la situatia bunurilor dobandite), astfel ca in momentul
lichidarii finale vor trebui lichidate tot atatea regimuri cate legi au fost aplicabile in timp cu
privire la acestea. Doctrina franceza recomanda pentru aceste cazuri lichidarea, in momentul
schimbarii legii aplicabile, a regimul matrimonial anterior®’, cu inconvenientele implicate,
totusi, de plata onorariilor notariale aferente.

30. Sotii au posibilitatea sd prevada si ca legea nou aleasa va produce efecte
retroactiv, iar notarii vor trebui sa consilieze partile asupra problemei, optiunea finala fiind
dictata de interesele specifice ale acestora; oricum, datoritd complicatiilor practice,
retroactivitatea nu este cea mai oportuna solutie atunci cand trecerea se va face de la un
regim de comunitate la un regim separatist (fara lichidare).

31. Limitarea efectelor legii noi. In mod normal, legea care guverneazi regimul
matrimonial se aplica si in ceea ce priveste efectele regimului matrimonial asupra raporturilor
juridice dintre soti (dar, mai frecvent, unul dintre ei) si terti (art. 27 lit. f). Doua precizari se
impun. Pe de o parte, o rezerva importanta de la aplicarea acestei solutii este totusi
prevazutd in cuprinsul art. 27 din regulament (Opozabilitatea fata de terti)®®: legea aplicabild
regimului matrimonial este opozabila doar tertilor care au cunoscut sau ar fi trebuit sa
cunoascd, actiondnd cu toatd diligenta necesard, existenta respectivei legi. Precizarile
cuprinse Tn art. 28 al. 2 din regulament, ce detaliaza cazurile n care tertul este prezumat a
fi cunoscut legea aplicabild regimului, sunt de natura sa aduca un plus de certitudine, atat
de binevenit in materie. Desi legiuitorul nu prevede vreo obligatie in acest sens, un rol
important din acest punct de vedere va reveni notarilor care, cu ocazia incheierii unui act,
ar trebui sa informeze tertii cu privire la legea aplicabild regimului matrimonial al unui
cuplu; eventuala mentiune scrisa cu privire la aceasta lege in cuprinsul actului incheiat ar
simplifica mult problemele in practica®.

Pe de alta parte, in conformitate cu art. 22 al. 3, ,Nicio schimbare retroactivd a legii
aplicabile in temeiul alineatului (2) nu aduce atingere drepturilor tertilor care decurg din
respectiva lege” : schimbarea legii aplicabile nu aduce atingere drepturilor dobandite
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anterior de terti. De exemplu, pentru a evita urmarirea unui bun comun de catre un creditor
titular al unei datorii comune, sotii nu-l pot transforma (prin schimbarea retroactiva a legii
aplicabile regimului) Tn bunul propriu al unuia dintre soti.

32. Concluzii. Cadrul legal existent cu privire la alegerea legii aplicabile regimului
matrimonial nu este foarte complex. Regulile aferente sunt suficient de clare, astfel incat
eficacitatea acordului de alegere a legii aplicabile sa ajunga sa fie cenzurata in practica doar
intr-un numar cat mai redus de cazuri. Pentru ca interesele sotului vulnerabil sa poate fi
adecvat respectate, au fost instituite Tncadrari tehnice mai mult sau mai putin stricte
referitoare la consimtdmant si la formalitatile exteriorizarii lui ; nu este evident insa ca
acestea sunt apte s3 asigure mereu rezultatul dorit de legiuitor. in mod similar, au fost
instituite un minim de reguli de natura sa protejeze tertii cu care contracteaza sotii, ceea ce
complica in practica rezolvarea concretda a problemelor. Chiar daca anumite aspecte ar fi
meritat poate a fi suplimentar clarificate — precum acela privitoare la posibilitatea alegerii
inclusiv a unui regim matrimonial specific odata cu alegerea legii aplicabile sau acela
privitoare la optiunile sotilor in cazul statelor plurilegislative -, solutiile existente sunt mai
mult decat binevenite. Principiul autonomiei de vointa joaca un rol important pentru
asigurarea certitudinii juridice si pentru un plus de claritate in materie; admiterea libertatii
sotilor de a desemna si de a modifica oricand legea aplicabila regimului lor ilustreaza
corelativ deschiderea legiuitorului pentru realizarea cat mai ampla a intereselor acestora,
precum acela de a putea adapta cat mai bine raporturile lor patrimoniale noilor realitati de
viatd cu care acestia se confruntd. in acelasi timp, autonomia de voint3 este limitata la un
evantai de legi care prezinta conexiuni suficiente cu sotii sau cu unul dintre acestia si care
reflecta astfel legaturile lor integrative sau identitare, iar proximitatea traditional urmarita in
dreptul international privat nu este inutil sacrificata in detrimentul unor interese private.

* Lect. dr., Facultatea de Drept UBB; alinaxoprea@yahoo.fr.

1 Situatia este cu atat mai putin satisfacitoare cu cit in general, relatiile patrimoniale familiale cu elemente de
extraneitate sunt guvernate, in functie de natura lor specifica (alimentara, matrimoniald, succesorald), de
reguli de conflict distincte, figurand in texte diferite, de origine europeand sau nationald.

2 Pentru c3 alegerea legii aplicabile este admisd in materia divortului, a obligatiilor alimentare sau a
succesiunilor, sotii isi pot opta pentru o lege sau legi care sa permita optimizarea globala a situatiei lor
patrimoniale.

3 Cu privire la aceste dificultdti, v. de exemplu I. Viarengo, “The EU proposal on matrimonial property
regimes. Some general remarks”, Swiss Yearbook of PIL, 2011, p. 199, sp. p. 210.

4 V. B. Audit, Droit international privé, Economica, 4¢ ed. 2008, p. 694, n° 862. G. Khairallah, ,La volonté
dans le droit international prive commun des régimes matrimoniaux”, in Mélanges en I’honneur de M.
Revillard, Defrénois, 2007, p. 197-208, sp. p. 199. B. Ancel, Y. Lequette, Les grands arréts de la
jurisprudence frangaise de droit international privé, Dalloz, 4eme éd., 2001, n° 15, p. 134 (arrét Zelcer, 4
juin 1935). B. Ancel, « Les conclusions sur les statuts et coutumes locaux de DuMoulin, traduites en
francais », Rev. crit. DIP, 2011, p. 21, sp. p. 28 si urm. (n° 8si urm.).
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v

Pentru detalii, v. H. Gaudemet Tallon, ,Les conflits de lois en matiere de regimes matrimoniaux,
tendances actuelles en droit comparé”, TCFDIP, 1969-1971, p. 197 si urm.; in ceea ce priveste diversele
evolutii regdsite in jurisprudenta si pentru analiza acestora, v. G. Khairallah, op. cit., p. 197-208.
Conventia a intrat in vigoare la 1 septembrie 1992 in trei state europene : Franta, Luxemburg si
Olanda. Pentru o prezentare, v. M. Revillard, ,La Convention de la Haye du 14 mars 1978 sur la loi
applicable aux régimes matrimoniaux”, Défrenois, 15.03.1992, n° 5, p. 257. Textul Conventiei este
disponibil pe site-ul www.hcch.net. Datorita ratificarii slabe, Conventia de la Haga nu a putut palia
decat extrem de sumar inconvenientele si dificultatile existente in materie in planul relatiilor
private cu elemente de extraneitate.

OJ L 183, 8.7.2016. Pentru prezentarea generala a regulamentului, v. C. Jugastru, ,Regimurile

patrimoniale ale cuplurilor internationale in viziunea legiuitorului european”, RRDP, nr. 3, 2016, p.81-

126. S. Godechot Patris, ,,Commentaire du reglement du 24 juin 2016 relatif au régimes matrimoniaux :

le changement dans la continuité”, Recueil Dalloz, 17.11.2016, n° 39, p. 2292. H. Péroz, ,Le nouveau

reglement européen sur les régimes matrimoniaux”, JCP N, n°29, 22.07.2016, 1241. V. si |. Viarengo,
op. cit., p. 199 si urm; C. Nicolescu, ,Probleme de drept international privat specifice regimurilor

matrimoniale. Tendinte comunitare”, RRDP, 6/2009, p. 128-157.

8]0 C53,3.3.2005, p. 1.

9]0 C115,4.5.2010, p. 1.

10 Dispozitiile tranzitorii sunt cuprinse in art. 69 din regulament : ,(1). Prezentul requlament se aplicd
numai actiunilor judiciare intentate, actelor autentice intocmite sau inregistrate in mod formal si
tranzactiilor judiciare aprobate sau incheiate incepdnd cu 29 ianuarie 2019, sub rezerva alineatelor (2)
si(3). (2) Dacd actiunea intentatd in statul membru de origine a fost intentatd anterior datei de 29
ianuarie 2019, hotdrdrile judecdtoresti pronuntate dupd data respectivd se recunosc si se executd in
conformitate cu dispozitiile capitolului IV, atdt timp cdt normele de competentd aplicate sunt conforme
cu cele prevdzute in capitolul Il. (3). Capitolul Il se aplicd doar in cazul sotilor care s-au cdsdtorit sau care
au desemnat legea aplicabild regimului lor matrimonial ulterior dupd 29 ianuarie 2019”.

11 Aceste dificultati au fost scoase in evidentd de Cartea verde privind reglementarea conflictelor de legi in
materia regimului matrimonial, inclusiv competenta judiciard si recunoasterea reciprocd, publicata de
Comisie la 17 iunie 2006. V. de asemenea si raportul Comisiei din 2010 (,,Raportul privind cetdtenia UE
in 2010: eliminarea obstacolelor din calea drepturilor cetdtenilor UE”, adoptat la 27 octombrie 2010,
COM(2010)0603, evocat si in considerentul nr. 8 din preambulul regulamentului 1103/2016), prin care
se mentioneaza ca incertitudinile cu privire la situatia patrimoniala a cuplurilor internationale reprezinta
un obstacol semnificativ Tn viata cotidiana a cetatenilor europeni, in contextul exercitarii drepturilor lor
prevazute de legislatia europeana.

12V, regulamentul 1215/2012 (art. 1 al. 2 lit. a), regulamentul 593/2008 (art. 1 al. 2 lit. c), regulamentul
1259/2010 (art. 1 al. 2 lit. €). Cu privire la articularea regulilor in materie de succesiuni si regimuri
matrimoniale, v. D. A. Popescu, Ghid de drept international privat in materia succesiunilor, Magic
Print, 2014, p. 16-18.

13 Aceastd autorizare este acordatd atunci cAnd se dovedeste c3 obiectivele urmarite prin intermediul
cooperarii intensificate nu pot fi atinse intr-o perioada rezonabila la nivelul Uniunii, de catre toate
statele membre (art. 20 al. 2 TUE).

14y, COM (2011) 126 final si COM (2011)127 final.

15 0 listd a acestor state figureazd in considerentul 11 din preambul : Belgia, Bulgaria, Republica Ceh3,

Germania, Grecia, Spania, Franta, Croatia, Italia, Luxemburg, Malta, Olanda, Austria, Portugalia, Slovenia,

6
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Finlanda si Suedia; acestor state initiatoare li s-a alaturat si Cipru; dupa exprimarea vointei proprii in acest
sens (prin solicitare adresata Comisiei), si in temeiul unei decizii adoptate de Consiliul de ministri in
conformitate cu articolul 331.1 TFUE, si alte state membre se pot alatura cooperarii consolidate.

16V, art. 5 din regulamentul 1259/2010; v. art. 22 din regulamentul 650/2012, art. 15 din regulamentul
4/20009, ce trimite la protocolul de la Haga din 2007; cu privire la aceastd evolutie, v. E. Jayme, “Party
Autonomy in International Family and Successions Law”, Swiss Yearbook of PIL, 2009, p. 3 si urm.

17 Pentru o prezentare, v. C. Jugastru, ,Conventia de alegere a legii aplicabile — constructie specifica
raporturilor de drept privat cu element de extraneitate”, Revista Universul Juridic, nr. 11,
noiembrie 2016, p. 62-76, sp. p. 64-67. N.C. Anitei, ,Agreement of Election of the Law applicable
to Matrimonial Regime”, Procedia, Social and Behavioral Sciences, 2013, p. 41-45.

18 Tn conformitate cu art. 62 al. 2 din regulament, acesta prevaleazs, in relatiile dintre statele
membre, asupra conventiilor incheiate intre acestea, in masura in care astfel de conventii privesc
aspectele reglementate prin regulament ; intrucat statele membre ale Conventiei de la Haga sunt
si state membre ale UE, iar obiectul Conventiei se suprapune (in ceea ce priveste conflictele de
legi) peste acela al regulamentului, acesta din urma va prevala in viitor.

19 Solutia este explicata in considerentul 45 din preambul: ,,Pentru a facilita administrarea de cdtre
soti a bunurilor lor, prezentul regulament ar trebui sd le permitd acestora sd desemneze legea aplicabild
regimului lor matrimonial, indiferent de natura sau de situarea bunurilor, dintre legile care au o legdturd
strdnsd cu sotii, in virtutea resedintei obisnuite sau a cetdteniei acestora. Aceastd alegere poate fi facutd
in orice moment, anterior cdsdtoriei, in momentul incheierii cdsdtoriei sau pe durata acesteia”.

20y art. 27 din regulament, ce include in sfera de aplicare a legii desemnate probleme precum clasificarea
bunurilor aflate in proprietatea fiecaruia dintre soti sau a ambilor soti in diferite categorii in cursul
casatoriei si dupa casatorie, transferul bunurilor aflate in proprietatea sotilor dintr-o categorie in alta,
responsabilitatea unui sot pentru pasivele si datoriile celuilalt sot, prerogativele, drepturile si obligatiile
fiecaruia dintre soti sau ale ambilor soti cu privire la bunuri, incetarea regimului matrimonial si
Tmpartirea, distribuirea sau lichidarea bunurilor, conditiile de fond ale conventiei matrimoniale.

21 pentru c3 foarte frecvent in dreptul comparat regulile nationale privitoare la locuinta familiei primesc
aceastd calificare de legi de aplicatie imediatd (legi de politie), regulamentul permite o minima
intruziune a legii de la resedinta obisnuita a sotilor pentru a limita uneori autonomia de vointad a sotilor.

22 Art. 3 :,,(1) Regimul matrimonial este guvernat de legea internd desemnatd de soti anterior cdsdtoriri.
(2) Sotii nu pot desemna decdt una din legile urmdtoare : 1. legea unui stat a cdrui cetdtenie o are unul
dintre soti in momentul acestei desemndri; 2. legea statului pe teritoriul cdruia unul dintre soti isi are
resedinta obisnuitd in momentul acestei desemndri; 3. legea primului stat pe teritoriul cdruia unul dintre
soti isi va stabili o noud resedintd obisnuitd ulterior cdsdtoriei. (3) Legea astfel desemnatd se aplicd
ansamblului bunurilor acestora. (4) Totusi, indiferent cd sotii au desemnat sau nu legea aplicabild in
conformitate cu alineatele precedente, ei pot desemna, in ceea ce priveste imobilele lor sau o parte a
acestora, legea de la locul situdrii acelor imobile. Ei pot de asemenea prevedea cd imobilele ce vor fi
dobdndite in viitor vor fi supuse legii de la locul situdrii lor”. (trad. noastra, A.O.).

23 Aceeasi solutie — referirea la resedinta obisnuit, iar nu la domiciliu - este retinutd si in Codul civil sau in
Conventia de la Haga. De asemenea, din perspectivd temporala, legiuitorul se refera la resedinta
obisnuitda din momentul alegerii, iar nu din momentul celebrarii casatoriei. Conceptul ,resedinta
obisnuitd” nu primeste o definitie legald in cuprinsul regulamentului; el a facut totusi obiectul
interpretarii Curtii de justitie a Uniunii europene in contextul analizarii art. 8 din regulamentul
2201/2003 (v. de exemplu CJUE, 2 aprilie 2009, C-523/07, A). Curtea a precizat ca acesta trebuie sa
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primeasca o definitie autonoma, care combina aspecte obiective si subiective; resedinta obisnuita
corespunde locului ce reflecta integrarea persoanei intr-un anumit mediu social si familial. Cu privire la
interpretarea acestui concept si la relatia cu domiciliul, respectiv nationalitatea, v. D. A. Popescu, Ghid...,
op. cit., p. 62-68.

24 Solutia este expresa in cadrul art. 2596 al. 3 C. civ siin art. 7 al. 1 din Conventia de la Haga; ea este
dedusa indirect in cuprinsul art. 22 din regulament.

2 “Atunci cdnd prezentul regulament face referire la cetdtenie ca factor de legdturd, chestiunea
referitoare la modul in care trebuie consideratd o persoand avdnd cetdtenie multipld constituie o
chestiune prealabild care nu intrd in domeniul de aplicare al prezentului requlament si ar trebui
reglementatd de legea nationald, inclusiv, dupd caz, de conventiile internationale, cu respectarea
deplind a principiilor generale ale Uniunii. Acest lucru nu ar trebui sd afecteze valabilitatea unei
alegeri a legii fdcute in conformitate cu prezentul regulament”.

26 Aceleasi dificultdti le genereaza si considerentul 22 din regulamentul 1259/2010, formulat in temeni
similari -v. P. Hammije, ,Le nouveau réglement (UE) no 1259/2010 du Conseil du 20 décembre 2010
mettant en ceuvre une coopération renforcée dans le domaine de la loi applicable au divorce et a la
séparation de corps”, Rev. crit. DIP, 2011, p. 291, sp. p. 317-318 ; C. Gonzalez Beilfuss, , The Rome IlI
Regulation in the law applicable to divorce and legal separation : much ado about little”, in A. Bonomi,
C. Schmid (coord.), Droit international privé de la famille - Les développements récents en Suisse et en
Europe, Schulthess, 2014, p. 29, sp. p. 41.

27 Pentru Romania, v. art. 2568 al. 2 C. civil.

28 \/. CJUE, 2 octombrie 2003, C-148/02, Garcia Avello (in care Curtea de justitie a considerat c3, in lumina
constructiei europene ce plaseaza pe o pozitie de egalitate cetateniile statelor membre, privilegierea
sistematica de catre un stat membru a propriei lui cetatenii in fata cetateniei unui alt stat membru este
discriminatorie si incalca prevederile Tratatului. V. si CICE, 7 iulie 1992, C-369/90, Micheletti, in care
Curtea de justitie a declarat ca dreptul european se opune ca un stat membru sa restrictioneze
exercitarea dreptului de libera stabilire a unei persoane ce posedad cetadtenia unui (alt) stat membru pe
motiv ca cetdtenia efectiva a acesteia este de fapt aceea a unui stat tert; legislatia unui stat membru nu
poate limita efectele atribuirii cetateniei unui alt stat membru, impunand o conditie suplimentara
pentru recunoasterea acesteia in vederea exercitarii libertatilor fundamentale prevazute de tratate (par.
10). V. si hotararea CJCE, 16 iulie 2009, C-168/08, Hadadi, pronuntatd in interpretarea regulamentului
2201/2003, in care Curtea de justitie a apreciat ca reglementdrile europene se opun ,ca instanta
statului membru solicitat sd i considere exclusiv resortisanti ai statului membru solicitat pe sotii care
detin amdndoi atdt cetdtenia acestui stat, cdt si pe cea a statului membru de origine. Aceastd instantd
trebuie, dimpotrivd, sd tind seama de faptul cd sotii detin de asemenea cetdtenia statului membru de
origine si cd, prin urmare, instantele din acest din urmd stat ar fi putut fi competente sd solutioneze
litigiul” (dispozitiv).

2971 acest fel ar fi de altfel respectati si coerenta in reglementare la nivelul Uniunii europene; de exemplu,
n materia succesiunilor internationale, art. 22 al. 1 din regulamentul 650/2012 prevede expres ca ,,0
persoand care detine mai multe cetdtenii poate sd aleagd legea oricdruia dintre statele al cdror cetdtean
este in momentul alegerii legii sau la momentul decesului”. In ceea ce priveste divortul international,
articularea considerentului 22 cu art. 5 din regulamentul 1259/2010 este mai delicatd; doctrina
considera totusi ca in cadrul art. 5, desemnarea legii aplicabile este realizata in temeiul vointei partilor
(element de legdtura subiectiv), iar nu direct in baza criteriului obiectiv al cetdteniei asa cum pretinde
considerentul 22 (,atunci cdnd, in vederea determindrii legii aplicabile, prezentul regulament face
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trimitere la cetdtenie ca factor de legdturd....”), astfel ca solutia prevazuta de acest ultim text (luarea in
considerare a dreptului forului pentru rezolvarea conflictului de cetdtenii) nu ar fi operanta — v. P.
Hammije, op. cit., n° 26, p. 318; C. Gonzalez Beilfuss, op. cit., p. 40. J. Basedow, ,Le rattachement a la
nationalité et les conflits de nationalités en droit de I'Union européenne”, Rev. Crit. DIP, 2010, p. 427,
sp. p. 446. in opinia noastrd, o interpretare mutatis mutandis poate fi avutd in vedere si in ceea ce
priveste relatia dintre art. 22 din regulamentul 1103/2016 si considerentul 50 din preambulul acestuia,
ca argument suplimentar in favoarea admiterii posibilittii alegerii oricareia dintre legile nationale ale
unuia dintre soti ca lege aplicabila regimului matrimonial.

30 sistemele de drept plurilegislative teritoriale apartin unor state pe al ciror teritoriu regulile aplicabile in
materie de regimuri matrimoniale nu sunt unificate, in cuprinsul fiecarei entitati politice sau unitati
teritoriale fiind aplicate norme specifice -v. B. Audit, op. cit., p. 245 si urm., n® 296 si urm.

31 7n cadrul sistemelor de drept plurilegislative personale, regulile in materie de regimuri matrimoniale se
aplica pe teritoriul statului in cauza in functie de un criteriu personal (de reguld, apartenenta la o
anumita comunitate etnica sau religioasa) - v. B. Audit, op. cit., p. 248, n°302 si urm.

32y, regulamentul Roma | (art. 22), regulamentul Roma Il (art. 25), regulamentul Roma Il (art. 14-16),
regulamentul Roma IV (art. 36-38).

33 V. mutatis mutandis, in materie succesorald, pentru interpretarea art. 36 din regulamentul
650/2012, A. Bonomi, in A. Bonomi, P. Wautelet, Le droit européen des successions. Commentaire
du réglement n° 650/2012 du 4 juillet 2012, Bruylant, 2013, p. 556, n° 9.

34 Cu privire la solutiile din Conventia de la Haga din 1978, v. M. Revillard, op. cit., n° 48, afirmand cu
claritate ca in cazul sistemelor interregionale care nu dispun de reguli de conflict unificate trebuie
aplicate direct solutiile subsidiare din Conventie, iar nu regulile de conflict intern instituite de unul din
statele federate. Tn acelasi sens, cu privire la solutiile retinute in Conventiile de la Haga in materie de
conflicte inter-teritoriale, B. Audit, op. cit., p. 248, n° 300. in general, v. D. Bureau, H. Muir-Watt,
Droit international privé, PUF, 2017, Tome | (partie générale), p. 513, n® 513.

35 V. mutatis mutandis, in materie succesorald, pentru interpretarea art. 36 din regulamentul
650/2012 privind succesiunile internationale, A. Bonomi, op. cit., p. 557, n° 11.

36 V., mutatis mutandis, A. Bonomi, op. cit., p. 560, n® 17.

37 Cu privire la acest concept si la limitele lui in materie contractuald, v. A. Oprea, ,Observatii privind
principiul autonomiei vointei in dreptul international privat al contractelor”, RRDP, 5/2012, p. 90-113.

38 v, de exemplu H. Péroz, E. Fongaro, Droit international privé patrimonial de la famille, Lexis Nexis, coll.
Pratique notariale, 2010, p. 156, n° 411 : desi legea succesorala franceza stabileste o rezerva in favoarea
copiilor, regulile in materie de regimuri matrimoniale permit, in cadrul regimului comunitatii, atribuirea
unui bun sotului supravietuitor, astfel cd optimizarea situatiei patrimoniale a acestuia devine posibila.

39 V. art. 21 din regulament : , Legea aplicabild unui regim matrimonial in temeiul articolului 22 sau 26 se
aplicd tuturor bunurilor care se incadreazd in respectivul regim, indiferent unde sunt situate bunurile”. in
cadrul expunerii de motive (art. 5.3), dépecage-ul a fost evocat ca sursa de dificultati atat in momentul
lichidarii regimului, dar si in timpul cdsatoriei (sotii trebuind sa se conformeze normelor specifice
prevazute de fiecare din legile aplicabile pentru bunurile in discutie).

40 pentru discutii, v. de exemplu P. Lagarde, ,La qualification des biens en meubles et immeubles dans le
droit international privé du patrimoine familial”, in Mélanges en I'honneur de Mariel Revillard. Liber
amicorum, Defrénois, 2007, p. 209.

41V, 1. Viarengo, op. cit., p. 212.
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42 Art. 32. ,Aplicarea legii oricérui stat specificate prin prezentul regulament inseamnd aplicarea normelor
de drept in vigoare in statul respectiv, cu exceptia normelor sale de drept international privat”. O
problema de traducere defectuoasa a textului, in partea finald, trebuie scoasa in evidentd : pentru ca
sensul frazei in romana sa fie identic cu acela al celorlalte versiuni lingvistice oficiale ale textului, in loc
de ,cu exceptia” ar fi trebuit sa fie folosite expresiile ,,cu excluderea” sau ,.cu exceptarea”. Solutia
excluderii retrimiterii este extrem de importantd in conditiile in care dreptul international privat
comparat consacré divergente importante. in dreptul romanesc, aceeasi solutie este retinuts, in urma
corobordrii art. 2559 al. 3 si art. 2590 C. civil. in Conventia de la Haga, art. 3 vorbeste expres de alegerea
legii interne a unui anumit stat; aceasta referinta, ce nu permite luarea in considerare a normelor de
drept international privat, este in mod curent interpretata in sensul excluderii retrimiterii.

43 V. studiul nostru, A. Oprea, “Repere privind tehnica retrimiterii in dreptul international privat”, RRDP,
2015, n° 6, p. 132-147. V. in jurisprudenta franceza, expres in materie de regimuri matrimoniale,
hotararea Gouthertz (Cass. Civ. |, 12 februarie 1972, JDI, 1972, p. 594, nota Ph. Khan).

441n Franta, discutiile ample pe aceastd tem3 au fost stopate de legiuitor, odata cu introducerea prin
legea n° 97-987 din 28 octombrie 1997 (de modificare a Codului civil pentru adaptarea la
Conventia de la Haga) a art. 1397-3 al.3 C. civ, ce prevede cd “odatd cu desemnarea legii aplicabile
inaintea cdsdtoriei sau in timpul acesteia, sotii pot stabili natura regimului matrimonial ales de ei”
(trad. noastrd). Pentru detalii, v. H. Péroz, E. Fongaro, op. cit., p. 154, n°402.

4> V. indirect in acest sens |. Viarengo, op. cit., p. 212. Mult mai dubitativ, v. S. Godechot Patris, op.
cit., p. 2296, care arata ca posibilitatea de alegerea concomitenta a legii aplicabile si a unui regim
conventional prevazut de aceasta implicd o imixtiune in punerea in aplicare a legii alese si
apreciaza, in consecinta, ca solutia de la art. 1397-3 al. 3 C. civ. francez ar trebui poate regandita.

46V, de exemplu art. 3 al. 5 si 10 al. 1 din regulamentul 593/2008 (Roma I); v. art. 6 al. 1 din
regulamentul 1259/2010 (Roma Ill).

47 Art. 10 al. 2 din regulamentul Roma | : ,Cu toate acestea, pentru a stabili faptul cd nu si-a dat
consimtdmdntul, o parte poate sd invoce legea tdrii in care isi are resedinta obisnuitd, dacd din
circumstantele respective reiese faptul cd nu ar fi rezonabil sa se stabileascd efectul comportamentului
sdu in conformitate cu legea mentionatd la alineatul (1)”.

48 Acest acord poate imbraca forma unui acord independent, al cirui obiect unic este reprezentat de
determinarea legii aplicabile, sau forma unei clauze ce figureaza intr-o conventie al carei obiect principal
este unul diferit (si mai amplu), precum o conventie matrimoniala.

42y, considerentul 47 din preambul : ,Ar trebui sd fie stabilite norme privind conditiile de fond si de forméa
ale unui acord privind alegerea legii aplicabile, astfel incdt sd fie facilitatd alegerea informatd a sotilor,
iar consimtdmdantul lor sd fie respectat, pentru a se asigura securitatea juridicd, precum si un acces mai
bun la justitie. In ceea ce priveste conditiile de formd, ar trebui introduse anumite garantii pentru a se
asigura faptul cd sotii sunt constienti de consecintele alegerii lor”.

50 Textul art. 2591 al. 2 este mai amplu : el permite nu doar alegerea expresd a legii aplicabile, ci si o
alegere care rezultd in mod neindoielnic din clauzele unei conventii matrimoniale. O solutie
identica celei din Codul civil este regasitd in art. 11 din Conventia de la Haga.

517n raportul A. E. Van Overbeck (,,Rapport explicatif sur la Convention-Régimes matrimoniaux de 1978”),
se precizeaza expres ca doar semnatura sotilor trebuie manuscrisd, in timp ce clauza aferenta si data pot
fi dactilografiate — cf. M. Revillard, ,,La Convention de la Haye...”, op. cit., n° 16.

52 Conform art. 2591 al. 2, ,Conditiile de formd ale conventiei de alegere a legii aplicabile regimului
matrimonial sunt cele prevdzute fie de legea aleasd pentru a guverna regimul matrimonial, fie de
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legea locului incheierii conventiei de alegere”; acelasi alineat prevede in fraza finald si o reguld
unilateralad : atunci cand legea romana este aplicabila (regimului matrimonial, completarea noastrd),
trebuie respectate si exigentele de forma stabilite de aceasta pentru validitatea conventiei
matrimoniale (inscris autentificat de notarul public, conform art. 330 al. 1 C. civ.).

53 Acest text trimite, pentru forma acordului de alegere a legii aplicabile, la forma previzutd pentru
conventiile matrimoniale, pentru care sunt prevazute doua elemente de legaturd alternative
(legea aleasa a guverna pe fond regimul matrimonial sau legea de la locul incheierii acordului).

54Th mod normal, referirea la stat membru trebuie inteleasa ca o referire la legea statului membru in
care regulamentul 1103/2016 este aplicabil, desi in cuprinsul regulamentului aceasta precizare
lipseste expres: v. S. Godechot Patris, op. cit., p. 2294.

% V. M. Buschbaum, U. Simon, “Les propositions de la Commission européenne relatives a
I’harmonisation des regles de conflit de lois sur les biens patrimoniaux des couples mariés et des
partenariats enregistrés”, Rev. Crit. DIP, 2011, p. 801, sp. p. 805-806.

56 S. Godechot Patris, op. cit., p. 2296.

57 Tn mod normal, acordul de alegere a legii aplicabile regimului si conventia matrimoniald sunt
acorduri distincte, autonome ; din punctul de vedere al formei, acordul de electio juris va fi valabil
daca respectd doar exigentele prevdzute de art. 23 si de legile la care trimite acesta, iar nu si cele
prevazute de art. 25 si legile corespondente.

8 V. E. Fongaro, ,Le changement de régime matrimonial en droit international privé, entre présent
et avenir”, Droit et patrimoine, dec. 2012, p. 87, sp. l.A.

59 0 rezervé exista totusi pentru Conventia de la Haga, care permite suplimentar, in cazul imobilelor,
optiunea in favoarea lex rei sitae.

60 O solutie similara rezultd si din cuprinsul articolului 21 din Conventia de la Haga : Conventia se
aplica si sotilor care desemneaza legea aplicabila regimului lor matrimonial dupa intrarea in
vigoare a conventiei, indiferent de data incheierii cdsatoriei.

61 Daca acordul partilor priveste doar modificarea legii aplicabile, fir3 s3 include vreo precizare cu
privire la regimul matrimonial, sotii vor fi supusi regimului legal prevazut de legea noua.

62 v, indirect B. Audit, op. cit., p. 712, n°® 878; D. Bureau, H. Muir-Watt, op. cit., t. Il, p. 221, n° 821.

83 V. B. Audit, op. cit., n° 878, p. 713; D. Bureau, H. Muir-Watt, op. cit., t. I, p. 222, n°® 823. V. totusi,
dubitativ, M. Revillard, op. cit., n° 40.

64 Cu privire la dificultati, v. H. Péroz, E. Fongaro, op. cit., p. 174 si urm.; in special, in ceea ce priveste
argumentele propuse de doctrina franceza in favoarea si, respectiv, impotriva retroactivitatii legii
alese, v. p. 176, n° 478.

85 O rezerva trebuie ficutd totusi : in conformitate cu art. 1 al. 2 lit. h), sunt excluse din sfera de aplicare a
regulamentului problemele referitoare la inscrierile in registre publice a ,drepturilor de proprietate
asupra unor bunuri imobile sau mobile, inclusiv cerintele legale pentru o astfel de inscriere, precum si
efectele inregistrdrii sau ale lipsei inregistrdrii unor astfel de drepturi intr-un registru”; astfel, in masura
in care transferul priveste bunuri supuse inregistrarii, efectivitatea acestuia este conditionatd de
respectarea cumulativa a exigentelor legii aplicabile regimului si a legii aplicabile registrului.

66 V. I. Viarengo, op. cit., p. 215: “given the wide variety of regulations concerning the administration of
matrimonial property in EU Member States, it is often impossible to ensure that an act of disposition of
an asset and the legal status of such an asset are not in opposition so as to comply with the law
applicable at the time of disposition”.

67V. Péroz, E. Fongaro, op. cit., p. 177; S. Godechot Patris, op. cit., p. 2295; B. Audit, op. cit., n° 878, p. 713.
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68 (1) In pofida articolului 27 litera (f), legea aplicabild regimului matrimonial dintre soti nu poate fi
invocatd de un sot impotriva unui tert intr-un litigiu intre un tert si unul dintre soti sau ambii soti, cu
exceptia cazului in care tertul a cunoscut sau ar fi trebuit sd cunoascd, actiondnd cu toatd diligenta
necesard, existenta respectivei legi. (2) Se considerd cd tertul cunoaste legea aplicabild regimului
matrimonial dacd: (a) legea respectivd este : (i) legea statului a cdrui lege este aplicabild tranzactiei
dintre un sot si tert; (ii legea statului pe teritoriul cdruia sotul contractant si tertul isi au resedinta
obisnuitd; ori (iii) in situatiile in care sunt implicate bunuri imobile, legea statului unde se situeazd bunul;
sau (b) oricare dintre soti a indeplinit cerintele aplicabile privind publicitatea sau inregistrarea regimului
matrimonial prevazute de (i) legea statului a cdrui lege este aplicabild tranzactiei dintre un sot si tert; (ii)
legea statului pe teritoriul cdruia sotul contractant si tertul isi au resedinta obisnuitd; ori (iii) in situatiile
in care sunt implicate bunuri imobile, legea statului unde se situeazd bunul. (3) In situatia in care legea
aplicabild regimului matrimonial dintre soti nu poate fi invocatd de un sot impotriva unui tert in temeiul
alineatului (1), opozabilitatea regimului matrimonial fatd de tert este reglementatd : (a) de legea
statului a cdrui lege este aplicabild tranzactiei dintre un sot si tert; sau (b) in situatiile in care sunt
implicate bunuri imobile sau bunuri ori drepturi inregistrate, de legea statului in care sunt situate
bunurile sau in care sunt inregistrate bunurile ori drepturile”.

89 H. Péroz, op. cit., JCP N, p. 39.
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Abstract: The article is devoted to research of the state's own interests in the sports sphere. The
purpose of this article is to research relevant interests of the state in supporting sports and providing of
adequate legal regulation in this sphere, as well as to research public interests in this sphere. The article
examines main scientific approaches to this issue, examines using sports as a political tool by the state.

Main categories of state interests in the management of sports and the use of sports are
determined in this article. These interests are: foreign policy and foreign economic interests, domestic
interests.

The article shows the importance of this issue for determining objectives of public administration
in the sports field. Authors describe public interests in the sports field.

It is concluded that sport provides required resources for public authority: economic resources,
image resources, as well as resources that provide social solidarity. It is also concluded that proper
consideration of public interests in public administration in sports sport predetermines proper quality of
such public administration, its adequacy, rationality, and efficiency.

Keywords: interest, public interest, public administration in sports sphere, administrative
law, sports law, legal regulation in the sports sphere, lex sportiva, sport, autonomy of sport.

One of the most important issues of general public administration theory (in
relation to sports) is the motivation of the state in public administration and government
policy in sports, in making decision about how much and to what degree the government
should interfere (or, on the contrary, stay away from) sports affairs.

According to the approach suggested by D.N. Bakhrakh, B.V. Rossinskiy and Yu.N.
Starilov, “the theory of interests determines the types of interests, which are provided by
certain legal provisions (law principles), and identifies the areas of legal regulation of specific
public interests or activities. This theory aims, first of all, at revealing the public interest,
ensured by the established legal relationships. Public law serves government (public)
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interests, while private law regulates private interests... The theory of interests only
touches upon the most general aspects of distinguishing between public (administrative)
and private (civil) laws. It does not provide any complete and clear distinction between
these public law entities, because most legal provisions regulate both public and private
interests at the same time”?.

Apart from the imperatives of the government participation in managing relationships
in the sports sphere and assistance of the state in the sports development, provided by
law, there are also direct national interests for sports and in the field of sports, as well as
public interests in the field of sports. Certain administrative and legal functions of the
government are related to these interests. The above to a large extent relates to the
resource potential of sports and significance of sports for the state, as well as other
specifics of sports, which cannot be ignored by public authorities whatsoever.

At the same time, the concept of “the development of sports”, from our perspective, is
interpreted according to the definition provided by Michael Collins, who describes the
development of sports as a process, which leads to an increase at all levels of possibilities and
efficiency of processes, systems, and structures created to make people (in general, or
certain groups, or in certain areas) to participate in sports or sports and recreation activities
and/or encourage such participation?.

National Interests in the Field of Sports

The degree of government’s commitment in sports throughout history has been
different depending on the country and its political regime.

Traditionally, sports have been used by authorities mostly in military training of
army officers.

Sports and sports activities have been usually used by the government as instruments
for achieving various goals, for example, spectator sports were used as public holiday
entertainment for masses. In addition, sports in different ways have been used for
political propaganda3.

According to Raymond Sauer, in Ancient Rome sports were used as a monument to
political competition. Then, upon the fall of the political regime, it lost its destination. The
above author provides a number of other examples when sport is used as a political
instrument in various ways. For example, a government can regard sports as the means to
enhance people’s physique and skills for military purposes, both for defense and aggressive
wars. In England the nationals that were engaged in bow shooting were preferred. At the
same time, other kinds of sports fancied by the people were often prohibited. For example,
Edward IV banned cricket (in its early form) because it distracted the people from bow
shooting. Golf was banned in Scotland for the same reason. Henry VIl even issued a
decree obliging all fathers to develop the necessary skills in their sons and provide them
with the required equipment (a bow and arrows). However, despite the fact that bow
shooting was very popular in England, history shows that the monarchy’s attempts to
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prevent people from participating in the preferred kinds of sports failed. The most
distinguished kind of sport, which monarchy did not approve of, was a predecessor of
modern football popular with common people. This kind of sport, born in the UK, which
later became the most popular kind of sport in the world, had been repeatedly banned
from 1314 to 1667 (over 30 times). The most extreme examples of the government’s
interventions into sport are dictator regimes of the 20" century. Thus, Mussolini saw sport
as an essential way to “revive and unite” Italy into a hypercentralized state and, although
he was not himself interested, for example, in football per se, he recognized the abilities
of such kinds of sports to affect mass public. The government restructured the national
league, launched a large-scale stadium construction program, invested into the national
team (strange as it may be, partly by hiring overseas players), and made sure the media
were motivated to cover the events that were taking place®.

An aggressive lobbying campaign yielded Italy a victory in the competition for the right
the hold the second World Cup in 1934. The Italian national team not only had foreign players,
but also a great number of professionals from the national clubs. At the same time, most
players did not take national competitions seriously and often refused to take part in them.
However, under Mussolini’s regime significant efforts were made so that the best players
would contribute to the regime’s image by playing for their team. From 1934 to 1938, ltaly
won two international cups and Olympic gold. Like many other leaders, Mussolini made efforts
to be systematically seen and photographed with his winning team. According to Raymond D.
Sauer, more attractive image was established for calcio, which was actively used under the
fascist regime in Italy as an instrument of propaganda. Hitler also took part in implementing
similar projects in Germany. As in ltaly, in Germany sport was used as an important instrument
of propaganda in the Third Reich for the purposes of building a strong society. In particular,
high hopes were had for the Olympic Games in Berlin in 1936°.

The Olympic Games of 1936 can to a great extent be regarded as an illustration of
using sports by the government for political purposes. Hitler used sports along with
political education to inspire youth to build a “new order”. He also regarded the Olympic
Games as an effective way to promote the regime’s ideology®.

At the moment, sport is used in this way in many world countries and the factors,
which led to this in the past, still remain relevant.

Thus, entertaining athletic competitions, used to attract significant audiences for the
purposes of political activities, have required and still require relatively little resources’.

According to Victor Cha, sport is not merely an instrument of expressing national
identity. In some cases positive athletic reputation may enhance the country’s global
status and its stature on the global stage. From this perspective, high sports results
become the «power assets» of the state®.

The level of professional development of sports obviously plays a great part in the
country’s international image. Similarly, the level of professional sports’ development,
availability of a signature sports club, accommodation and training of a world class
professional athlete can be also significant for the image of a city, area, or district.
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The impact made through holding such international sporting events as the Olympic
Games or the World Football Championship, according to a number of researches, can be
regarded in the political sphere as a kind of applying the so-called “soft power” because
the country where this event is held uses it for its own purposes. As an example of such
situation Aung Ko Min refers to the 2013 Southeast Asian Games held in Myanmar during
this country’s democratic transition period®.

According to Raymond Sauer, the practice of using the Olympic Games by the
government to “make a statement” is also relevant now. This was particularly evident during
the Olympic Games in Beijing in 2008. For a politician, sport (his relation to sports) is a
powerful way to enhance the level of his awareness and popularity among people, in
particular, because the attention of the media is traditionally largely focused on sports. This is
especially relevant in such countries as the USA, where the President meets the most talented
and popular athletes in the White House, as well as in autocratic countries, where the
stadiums are decorated with enormous posters of their national leaders. Raymond D. Sauer
gives the following interesting example of the way sports can be used for political purposes to
attract people’s attention. Regular hearings are held in the United States Congress on sports
issues with participation of sports leaders, for example, to discuss how the National Football
League ensures that the rules of the game are observed. At the same time, the US Congress
itself plays minimum part in implementing public administration in sports in this country, and
the rules of the game are presumed and are an indefeasible sports component, free from
government influence, in the USA. In addition, the results of such hearings are quite abstract.
However, they are held to enhance sports people’s popularity™°.

Therefore, sport provides the necessary resources to public authorities such as
economic, image resources, and the resources ensuring social solidarity.

As Chien-Yu Lin, Ping-Chao Lee and Hui-Fang Nai put it, government interference
with the field of sports today is in no small measure made to demonstrate social, political
or economic living standards of this country®®.

According to K.A. Alexeyev, “the country’s sports image is based on history, and
cannot exist out of the historic retrospective context”?. The following quote is attributed
to US President John F. Kennedy. “The country’s prestige is truly determined by two
things: flying to the Moon and gold Olympic medals”*3,

In the context of foreign policy, sport is often used to achieve specific goals in certain
situations. Thus, China initiated cooperation in sports to show its strive for closer relationships
with the West during the Cold War. Sports can also be used in foreign policy as a means to
demonstrate disagreement with certain policies of other countries. This has also often taken
place in history. Moreover, sports started to play an important part in foreign policy of world
countries due to the two following reasons. First of all, sports diplomacy, which combines the
aspects of social and cultural diplomacies, is somewhat beyond the traditional diplomacy
boundaries, which contributes to enhancing diplomatic relations among nations, and,
secondly, sports can also be used as an instrument of “forcing” diplomacy*.

Sport can also be regarded by the government as a way to keep the workforce in
healthy condition and a way to reduce healthcare expenses, which is especially relevant
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for industrially developed states, where there is a demographic problem of ageing of the
population. From this perspective, high achievement sport assists in fulfilling these goals
because it motivates the relevant public to practice sports®®.

Sport encourages economic development because it has high economic potential
because it involves, in particular, athletic goods manufacture, arrangement and holding of
sporting events, rendering of sports-related services. Moreover, sport is also a potential
catalyst of economic development, because, among other things, physically active population
is healthier, and its production capacity is higher. Sport also aids economic development by
providing cheaper ways to give work prospects, especially among young people, which, in
its turn, helps to lower youth crime levels?®,

Investing into the country’s sports achievements is a development instrument used
to enhance the country’s infrastructure, not just the one relating directly to sports (sports
facilities, stadiums, etc.), but other physical infrastructure such as highways, railways,
airports, ports, telecommunications, hotels'’.

Consequently, it is reasonable to identify the following main groups of national
state interests in sports administration and using sports as a political instrument?:

1) foreign policy interests and foreign economic interests:

— country’s reputational interests, making, maintaining and development of
country’s positive image in the international arena;

— interest of using sport as a way to establish (initiate) or maintain relations with
other countries;

—interest in promoting one’s own interests and goals at the global level;

— interest of using sport as a “forcing” diplomacy means, as a “soft power” instrument
(in the positive sense of this concept);

2) domestic interests:

—interest of using sport as a way to maintain population’s health to reduce
healthcare expenses;

—interest of using sport as an instrument of physical and mental preparation of
population masses for long-term purposes to ensure the country’s defense capabilities;

— interest of using sport as a means to ensure leisure and recreation of population
(in order to meet its interest in employability and productivity of the population, and
because of the imperatives of the welfare state);

— interest of using sport as a means to ensure economic development of different
regions of the country and the country as a whole as a result of developing the field of
sports (as an industry) on its own, but also because its development acts as a catalyst for
the development of other fields, provides employment of the population;

— interest of using sport as a means to promote the regime’s interests and values at
the national (central, federal) level among population;

—interest of using sport as a means to ensure population’s loyalty to the government’s
policy and a way to provide additional contribution into legitimacy of the authorities;
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—interest of using sport as an inhibitor (moderator, “restrainer”) and a means to
prevent radicalism and extremism among children and young people and in the society in
general;

—interest of using sport as a means to ensure social integration, inculturation,
moral and patriotic education of the younger generation and the population as a whole, as
well as a means to ensure social solidarity;

— interest for using sport as a way of constructive redirecting (channeling) the social
energy of the masses.

Public interests in the sports sphere

According to a well-grounded opinion of A.B. Zelentsov, “a lawful state is a country,
where public administration, represented by its authorities and officials, acting within the
competence provided by law, implements a public interest as part of administrative
procedures through actions and decisions made based on and pursuant to the law, and
controlled by administrative justice institutions”*°.

Public interests are also present in sports, determining certain responsibilities of
the country.

As R.D. Grebnev reasonably puts it, “an important factor determining the specifics
of social relations in sports, and, more specifically, legal relationships in the field of sports
is a complex relation between private and public interests in this field, definitive
dominance of public interests at the core of building the entire system of sports relations
and sports-related relations”?°.

According to D.N. Bakhrakh, B.V. Rossinskiy and Yu.N. Starilov, basically, one of the
specific features of administrative law is its aim to ensure public interests and implement
government functions and tasks. “All key qualities inhering to public administration reflect in
administrative-legal relations, as well as public interests implemented over the course of
practical performance of functions by the executive authorities... The administrative law itself,
first of all, aims to express, defend, and ensure public interests”, this is one of the essential
functions of the administrative law; “administration acts as the main form of administration
aim to pursue interests of the entire society, its social groups, interests of the country itself
and its citizens”?!. At the same time, according to these authors, “public interests are
established and pursued in the administrative law using such legal means as 1) legal regulation
of the public interest, identifying its specific features, implication and types; 2) regulatory
documentation of the need to recognize public interests’ priority, their ubiquitous, mandatory
and direct observance, and establishing the forms and types of legal defense of public
interests; 3)identifying legal liability for violating public interests. Consequently,
administrative-legal regulation covers an enormous sphere of public interests”?2.

Article 1 of the General Law of Mexico dated 05.06.2013 (revised on 01.06.2016)
“On physical culture and sport”, Article 2 of the Law of Spain dated 15.10.1990
No. 10/1990 (revised on 01.05.2015) “On sports”, as well as many other foreign laws on
sports cover public interests in sports.
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Yu.A. Tikhomirov makes the following statement. “What are public interests? In
the strict sense, these are common interests, some sort of averaging of individual, group
interests. These are social interests, without fulfilling which, on the one hand, private
interests cannot be pursued, and on the other hand, integrity, sustainability, and normal
development of companies, governments, nations, social strata, and finally, society in
general are impossible. These are officially recognized interests supported by the state
and having juridical protection. Therefore, the public interest is a social community
interest recognized by the state and secured by the law, fulfillment of which is a condition
and guarantee of its existence and development”2.

According to R.D. GrebneV’s interpretation, “the public interest is recognized (or
formed and therefore objectively documented as such and subject to recognition),
secured, safeguarded, and protected by public authority (public authorities of several
countries), as an expresser and representative of social interests, major (generally valid, of
national or international significance) integral set of legal, social, economic, and/or other
interests (needs, aspirations, and future expectations-intentions) of the society as a whole
or the interests of individual social strata significant for the society... Public interests in sport,
provided they are duly (in detail, consistently, clearly) formulated, actually jointly form an
axiological and conceptual core of public administration and government policy in sport...
Public interests closely relate to foreign policy and domestic policy affairs of the country
being both its axiological and conceptual, deontological basis, and the criteria of measuring
qualities at a certain period of time (or at a certain stage of country’s development) as part
of the specific aspect (specific aspects)”?*.

According to the Activity Plan of the Ministry of Sports of the Russian Federation
for 2016-2021%, “general focus of the government’s policy in the field of physical culture
and mass sports, among other things, ensures 4 national interests (according to our
concept, public, — author’s note), specified in the National Security Strategy of the Russian
Federation dated 31.12.2015%:

— strengthening national defense, ensuring inviolability of the constitutional order,
sovereignty, independence, governmental and territorial integrity of the Russian Federation;

— strengthening of national consent, political and social stability, development of
democratic institutions, improving the ways of interaction between the government and
the civil society;

—increasing the living standards, promotion of the population’s health, ensuring
stable demographic development of the country;

— increasing competitive ability of the national economy”.

R.D. Grebnev identifies the following generalized public interests in sport?’:

1)a set of public interests in sport, determining the deontological basis for
recognizing sport by the government, attitude towards it and building government policy in
this field:

—a group of public interests relating to the state’s responsibility to guarantee
the constitutional right for sport, integrally including multiple rights (for associations,
development, etc.);
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—a group of public interests in the field of protecting population’s health and
ensuring their healthy lifestyle and physical development;

—a group of public interests in the field of demography, ensuring safety and
protection from domestic threats;

—a group of public interests relating to upbringing and inculturation of the
population, generation and strengthening of social values, social morale including
encouragement of social life and forming and reproduction of the national idea;

—a group of public interests relating to social integration and providing equal social
opportunities for the citizens (including persons with disabilities) and social groups,
forming and development of social solidarity, reduction of social and cultural inequality;

—a group of public interests relating to moral upbringing and socialization of
minors, arrangement of their leisure activities and filling them with positive content;

—a group of public interests relating to organization of fight against extremism,
other crime and violence across the population (first of all, among children and young
people), taking of drugs and alcohol abuse;

—a group of public interests relating to reproduction, protection, safeguarding,
strengthening, and development of the country’s domestic image (including the media
component, which nowadays has become an integral part of the image);

—a group of public interests in the field of economic, tourist, and cultural development
(at the level of the country, regions and local communities) through mechanisms of sports
development of territories and providing employment of the population;

2) a set of public interests directly relating to pursuing sports activities (public
interests within the sports system):

— a group of public interests relating to ensuring law enforcement and legitimacy in
sports and in sports fans’ environment;

—a group of public interests relating to ensuring morality and honesty in sports,
observance of Fair Play principles;

—a group of public interests relating to inadmissibility of using doping substances;

3) public interests relating to international relations:

—a group of public interests in the field of national defense and ensuring safety and
sovereignty, protection from external threats;

—a group of public interests relating to reproduction, protection, safeguarding,
strengthening, and development of the country’s international image.

Proper consideration of public interests in public administration in the field of sport
predetermines proper quality of such public administration, its adequacy, rationality, and
efficiency.
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Abstract: The obligations of the host state towards foreign inverstors. By need or desire, the
political powers of the State of reception choose the promotion of their national economy and this through
the foreign investments for certainly an inciting policy. The attraction of the welcoming land of the foreign
investment depends on the meeting of certain prerequisites which are far from being exclusively of an
economic nature. The economic, social and political stability, in short, the existence of a rule of law is a
determinant variable in the attitude of the investments of the image the made of their country.

The Legal and institutional stability is also a precondition to this attractivity. Recently still, it
appeared daring, to see impossible to fix the tools of the implementation of the foreign investment
considering their natures.

Keywords: foreign investments, the welcoming land, national economy, the legal stability

Introduction

Ouvrir les frontieres devant les investissements étrangers est devenue une
nécessité plutot qu'un choix. En effet, le principe de la « libéralisation économique » passe
évidement par I'adoption du principe de la liberté d'investir. Ce principe qui fait naitre le
probleme du libre accés au marché étranger et le systeme de contréle accordé par I'Etat
hoéte accueillant cet investisseur sur son territoire.

La question qui reste a trancher est celle de savoir si la réglementation interne
(droit tunisien) et celle international en matiére d’investissement privé offre aux investisseurs
étrangers la possibilité d’investir librement sans restriction.

En fait, le systeme du traitement de l'investissement étranger est composé de plusieurs
voies : des accords et conventions pour l'incitation a l'investissement, un systeme de controle
consacré par la demande de permission a investir sur le territoire étranger et enfin la force
d'exclusion exercé par L’Etat d'accueil.

Aujourd’hui cette distinction entre ce systéme est tout a fait dépassée. Car tous les
systemes juridiques des pays d'accueil font de la promussions et de lincitation. Par
conséquent, on doit examiner les manifestations du traitement et du protection de
I'investisseur étranger malgré I'existence des exceptions de ces manifestations de |'autre part.
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En se basant sur I'accord bilatéral de 1997 entre la France et la Tunisie relatif a
l'investissement international, on dégage deux sortes de définitions, une premiére définition
extensive qui s'étend a l'intérét, bien et méme aux droits des nationaux de l'une des
parties du contrat.

Alors que la seconde définition est plus restrictive qui fixe exactement dans une liste
limitative ces biens et droits de I'investisseur qui souhaite investir sur son territoire interne’ .

D'un autre coté, les conventions multilatérales concernant l'investissement ne
signale que d'une fagon trés rare la notion d’investissement.

Dans ce méme contexte, on témoigne I'échec du projet de I'OCDE de 1967 relatif a la
mise en place d'une convention dans le but de faire promouvoir l'investissement étranger?.

L'investissement est étranger s’il présente un élément d’extranéité et chaque Etat
d’accueil est obligé en quelque sortes d’accorder des garanties a ce dernier soit lors de
I"admission ou bien lors de traitement.

La consécration d’un régime d’acces libéral et incitatif

De nos jours, I'investissement étranger est considéré comme I'outil par excellence
qui garantit le développement économique et la croissance de chaque Etat. Pour cela
I"'adoption d’une politique législative incitative en la matiére était considérée comme un
choix et une opportunité.

L'ensemble de garanties surtout au stade de pré établissement appelées aussi les
garanties afférentes a la consistance des investissements étrangers parce qu’elles visent a
inviter l'investisseur étranger a travers les avantages qu’elles présentent au niveau
d’accueil et de la constitution des investissements étrangers. Ces garanties sont relatives a
I’admission (1) et au traitement des investisseurs étrangers par I'Etat d’accueil (2).

1- les garanties d’admission des investissements étrangers

Les garanties relatives a I'admission des investissements étrangers sont de deux
ordres. Les garanties de droit, ou les garanties légales consacrées par le législateur de
I'Etat d’accueil a travers I'adoption d’un régime d’acces libéral et incitatif (a), et des
garanties de nature administrative qui ont pour but de simplifier et d’accélérer I'acces des
investisseurs étrangers au territoire de I'Etat d’accueil (b).

a) Les conditions d’admission de I'investissement étranger :

Sur le plan interne, le droit Tunisien, I'entrée des capitaux a travers les investissements
étrangers est dominée par le principe qui manipule les éléments du droit de I'investissement
international, a savoir la liberté d'investir. Ce principe ainsi que ses manifestations montrent
bien a quel point le régime tunisien d’admission est avantageux et garant.

Selon Mr Farhat Horchani « I'un des principales innovations du code de 1993 est d’avoir
unifie et simplifie la procédure relative a 'admission. L'ancienne législation abrogée était certes
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largement initiative quant aux avantages et exonérations offerts, elle était moins en ce qui
concerne la procédure de réalisation de l'investissement. L'article 2 du nouveau code a le
mérite de lever cette incohérence. Désormais c’est le (principe de la liberté d’investir) qui est
expressément prévu et trouve sa consécration dans la procédure de la déclaration.».

De méme I'article 3 alinéa 1 du « code d’incitation aux investissements » dispose en
ces termes que « les étrangers ou non-résidents sont libres d’investir dans les projets réalisés
dans le cadre du présent code ». En fait si on veut dégager une définition standard, on doit se
référer a |'existence ou non d'une réglementation rigoureuse de la part de |'Etat d'accueil . En
fait, l'investisseur est libre lorsqu'il est n'est pas soumis a un contrble sévere de |'Etat
accueillant son investissement sur son territoire.

Autrement dit si un investisseur étranger choisit la Tunisie par exemple, sa direction
pour l'installation de son investissement, il ne sera pas limité ou bien bloqué par des
restrictions sévere prises par la réglementation interne et qui considere en quelque sorte
une forme d'abus a la liberté d'investir. Le législateur a élargi les champs des secteurs ouverts a
I'investissement et qui sont éligibles a la protection et aux garanties afin d’inciter les
capitalistes étrangers a venir investir en Tunisie.

Sur le plan international, on distingue aujourd’hui trois systétmes de formalité
d’admissions, un systeme simple dit de déclaration, un systéme plus strict dit « d’autorisation »
ou d’agrément et un systeme mixte. L'exemple Tunisien s’oriente vers le systéme de la
déclaration qualifié, comme un systéme souple®, ainsi que la multiplicité des secteurs
|également soumis au régime de déclaration, permet de qualifier le régime de I'investissement
comme étant celui de la liberté.

Le principe de la liberté d’investir offre a I'investisseur étranger un ensemble des
garanties et de droit. En effet, le promoteur étranger qui désire s’établir sur le territoire
étranger dispose d’une pluralité de choix qu’il doit suivre pour la réalisation de son
investissement c'est-a-dire au moment du choix du financement, du choix de I'implantation
du projet, ou encore du choix de la forme juridique de I'investissement.

Mais gu’est-ce qu’un investisseur étranger, sujet centrale de la présente étude ? La
réponse a cette interrogation n’est pas aisée tant la notion est complexe, hétérogene et
variable. L'investisseur se défini généralement comme une personne qui détient un droit sur
un investissement. Et par “investissement”, il est entendu tout droit sur un actif sur laquelle
“j'ai” un droit. En effet, I'investisseur étranger dont on s'intéresse a ce niveau, c’est celui qui
porte une nationalité différente a celle de I'Etat ou il désire installer son activité. Sur ce qui
précede, la notion d’investisseur étranger peut étre éclairée par référence a deux éléments : le
territoire et la population. L'investisseur étranger sujet de l'investissement international n'est
pas forcément une personne physique, possédant de droits, et qui, par conséquent, occupe
une place importante dans I'activité juridique®, mais il peut étre aussi une personne morale en
se référant a certains accords qui emploient les termes « ressortissants » et « sociétés ».

La notion d'investissement pose, en fait, un probléme de définition juridique en raison de
la multiplicité des conceptions adoptées par les différentes sources du droit de I'investissement.

Les définitions du droit interne varient d’'un état a un autre car la définition vise
Iincitation aux investissements. C'est pour cette raison, les lois internes ne définissent pas
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de maniére précise la notion d’investissement mais ces lois énumerent les activités
économiques qui peuvent bénéficier des incitations. D'un autre coté, sur le plan international,
les définitions varient selon I'objectif du traité relatif a I'investissement. Si le traité porte sur la
promotion d’investissement alors la définition qu’il adopte sera une définition large. Par contre
si 'objet du traité porte sur la protection des investissements avec des devoirs pesant sur les
Etats, la définition sera stricte et limitée. C'est pour ces raisons que l'arbitrage CIRDI a
contribué a I'affirmation du critére précis de définition de notion d’investissement par
I'interprétation des sources internes et internationales du droit de I'investissement.

Dans ce sens, au sein de I'arbitrage CIRDI, l'article 25(1) de la convention de
Washington étend la compétence du centre aux différends entre un Etat contractants et le
ressortissant d’'un autre Etat contractant. La notion de « ressortissant d’un autre Etat
contractant » englobe au sens des articles 25(2) (a) et 25(2) (b), la personne physique et
morale. Concernant, I'investisseur personne physique, la condition exigée pour bénéficier de
I'arbitrage CIRDI est I'existence d'une nationalité autre que la nationalité de I'Etat accueillant
I'investissement étranger. Ainsi, I'article25 (2)(a) de la convention de Washington fait du critére
de la nationalité étrangére de I'investisseur un barrage a la compétence rationne personae du
centre. A notre sens, une telle limite, dans I'hypothese d’une faible ratification de la convention
fut d’ailleurs regrettée a I'origine aux motifs qu’elle risquait de paralyser des clauses d’arbitrage
CIRDI acceptés par les Etat contractants, mais, conclues avec des ressortissants d’Etats non
contractants. Une telle crainte s’est heureusement révélée non fondée’.

b) La garantie de stabilité juridique du statut de I'investisseur étranger.

La garantie de stabilité juridique du statut est définie comme la garantie qui consiste a
promettre a l'investisseur étranger la permanence de la solution favorable qui lui a été
initialement concédée®. La politique législative de I'Etat d’accueil se sert de cette garantie pour
promouvoir les investissements étrangers, ce qui nous mene a démontrer la portée de la
garantie de stabilité juridique que le législateur de I'Etat d’accueil risque de dévaloriser.

« A force de refaire les textes et de les modifier aussi rapidement, on risque de
provoquer la méfiance et la doute de I'opérateur économique quand a I'existence d’une
stratégie politique et économique dans laquelle il peut lui-méme arréter ses choix. La
stabilité du droit est presque aussi importante que la stabilité politique. ° ».

Dans ce sens, plusieurs lois réeglementant I'investissement prévoient le maintien du
régime de faveur accordé a l'investisseur étranger pendant une assez longue période.

Au sein de la législation interne, I'article 15 du code 1969 donne la possibilité a I'Etat
tunisien d’offrir a tout investisseur situé sur son territoire un régime fiscal spécial de longue
durée, protégeant la stabilité des impots pour une période n’excédant pas 20 ans. Dans ce
méme contexte, l'article 12 du code d’incitation aux investissements de 1993, prévoit la
déduction de I'assiette de I'impdt sur le revenu des personnes physiques et I'impdt sur les
sociétés, de la totalité des revenus provenant de I'exploitation et pendant une durée de 10 ans,
a partir de la premiére opération d’exportation. Dans ce sens, la politique législative tunisienne
se conforme avec celles d’autres pays arabes telle que, la Syrie et I'Algérie ou la stabilité est
entendue expressément comme la non aggravation du statut de l'investisseur. Mr Horchani
affirme que « I'idée est intéressante dans la mesure ou elle montre qu’une « instabilité » de la
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législation n’est pas en soit défavorable a l'investisseur. Tout dépend de contenu de la
législation modifiant le statut de I'investisseur étranger au moment ou il investit. 1°».

Sur le plan international, les Etats d’accueil partageaient la méme idée que le droit
interne. En fait, toute modification du régime juridique interne aprés l'installation d’un
investisseur peut désormais contredire le droit international des investissements.

En réalité des choses, on est devant deux hypotheses, la premiere est dans le cas ou le
texte d’incitation d’investissement reste stable malgré les changements et |'évolution du cadre
mondial de l'investissement. La deuxieéme hypothese concerne le changement des textes
favorables aux investissements étrangers et son influence sur la stabilité du statut juridique de
I'investisseur. Concernant la premiere hypothése, il est important de signaler que
I'investissement est un domaine actif et variable, il évolue d'une maniére rapide selon
I'évolution de I'économie elle méme, et I'adoption des textes classiques en la matiere, restreint
'opération d’investir et freine le mouvement des investisseurs étrangers vers les Etats
nouveaux. Par contre, si l'investisseur déja installé sur le territoire de I'Etat d’accueil souhaite
que son statut juridique reste stable, la premiére hypothése protége les investisseurs déja
présents dans I'Etat d’accueil et constitue un obstacle devant les nouveaux investisseurs
étrangers qui ont encore la possibilité de se diriger vers la juridiction favorable a leurs activités.
Concernant la deuxiéme hypothése, on doit se demander avant si la mouvance des textes et
leur éparpillement ainsi que leur multiplicité ne constitue pas une atteinte aux garantis de la
stabilité juridique ? Prenons I'exemple du législation interne (le législateur tunisien), on a
déja mentionné que le législateur tunisien a opté pour le régime incitatif et garant des

Investissements étrangers et qu’il a essayé de mettre en place, des textes qui soient
favorables aux investissements étrangers. Ce dynamisme législatif constitue aux yeux de
certains auteurs une atteinte aux garanties de stabilité juridique. Selon Mr Baccouche « Le
rythme de changement des textes relatifs a I'investissement dans le secteur de I'industrie,
tourisme, agriculture et autres s’est anormalement accéléré, notamment au cours des années
1980. Ainsi par exemple, le code des investissements touristiques adopté en Septembre 1986 a
été remplacé par un code des investissements agricoles de 1982 a été remplacé par un code en
1988. Ce dernier a été globalement abrogé en 1993.11 ».

Pour le pouvoir législatif tunisien, cette instabilité s’explique par un souci légitime
de rechercher les mécanismes les plus appropriés pour inciter I'investisseur dans un
monde ou les Etats se livrent a une véritable guerre fiscale.

En effet, de nos jours tous les Etats, méme les Etats qui étaient fermés aux
investissements étrangers, comme la Chine communiste et Cuba se sont engagés dans une
escalade fiscale. Cette concurrence entre les législations initiatives, pousse les législateurs
des Etats en développement a adopter un arsenal législatif mouvant, changeable. Le
résultat est qu’il n’existe pas un statut juridique fixe pour I'investisseur étranger, mais en
statut qui change souvent.

Cependant ce qui compliquera le plus, le statut de I'investisseur étranger, c’est que
le droit de I'investissement ne se limite pas a I'arsenal législatif. Il est constitué de plus en
plus d’un arsenal réglementaire. Le cadre tunisien relatif a I'incitation aux investissements
de 1993 a généré une inflation de textes réglementaires de toute nature : des décrets, des
arrétes, des circulaires et notes communes. Les textes d’application du code d’incitation
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promulgues depuis 1994 connaissent déja des modifications tellement nombreuses qu’on
ne dispose a aucun moment d’un recueil de textes a jour'2.

A Tlinstabilité des textes législatifs s’ajoute alors une instabilité des textes
réglementaires, les deux ont pour conséquence d’affaiblir le régime de sécurité et de garantie
des investissements étrangers. Cette instabilité a mené quelques critiques « on a une curieuse
impression que rien n’est définit, que tout est provisoire, qu’une législation peut défaire ce qui
a fait une législation précédente. En un mot, il n’y a pas une philosophie claire a cet égard, mais
une philosophie du « jour au jour » du coup par coup.t3».

En effet, les modifications successives et les changements répétés et rapprochés
dans le temps des textes relatifs a I'investissement applicable surtout dans le domaine fiscal,
sont de nature a rendre complexe le régime fiscal des exportations et par conséquent sont de
nature a dissuader l'investisseur a investir’®. Car « L'intérét de tout investisseur est évidement
de réduire au maximum l'incertitude, de fagon a pouvoir prendre une décision aussi fondée et
rationnelle que possible. C'est pourquoi la stabilité et la prévisibilité des conséquences d’'un
élément donné sont, en elles-mémes, un avantage et une incitation a I'investissement. >». En
d’autres termes, l'inflation de I'instabilité manifeste des textes fiscaux « provoque la méfiance
et le doute de I'opérateur économique quand a I'existence d’une véritable stratégie politico-
économique dans laquelle il peut lui-méme, arréter ses choix. 1®».

A notre sens, on doit trouver une solution au milieu entre la premiere hypothese et la
deuxieme. En effet, il serait présomptueux de réviser les textes relatifs a I'investissement afin
de suivre les mutations économiques et sociales vu que « les systemes fiscaux des Etats sont
forcément tributaires des politiques économiques prédominantes. ’» sans abuser car cet Etat
peut donner lieu a un foisonnement des textes qui rendent la tache des investisseurs a les
suivre assez difficile et celle politique incitative peut perdre sa valeur en raison du caractere
instable des incitations qu’elles concedent.

2- les garanties administratives d’admission :

L'investisseur affronte avec beaucoup d’appréhension I'administration chargée de
tutelle de I'investissement, c’est la raison pour laquelle le législateur, en désirant rassurer
I'investissement étranger a mis en place le principe de la liberté d'investir (a). Et a atténué
la lourdeur de I'appareil administratif (b).

a- La mise en place du principe de liberté d’investir:

Dans le droit interne, I'article 2 du code d’incitation aux investissements pose le
principe de la liberté d’investir. Ce principe porte en lui seul une garantie fondamentale pour le
promoteur étranger, ce dernier est mis sur un pied d’égalité avec l'investisseur national, il n’est
pas tenu d’avoir une autorisation préalable pour étre admis, une déclaration lui est suffisante.

Selon Mme Corine Vadcar, la déclaration peut étre définie comme « un acte énonciatif,
rédigé dans des formes prescrites, et qui a pour but de porter a la connaissance des autorités
compétentes des éléments de fait et de droit qu’elles requierent en conformité du droit
applicable®®».
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La procédure de déclaration est caractérisée par sa souplesse et sa légereté. En effet,
elle est contrairement a la procédure de I'agrément, la déclaration ne peut étre refusé que si le
dossier soumis par I'investisseur est incomplet ou bien dans le cas ou une condition légale
prévue pour le cadre n'est pas présente, en fait « I'administration n’est pas juge de
I’'opportunité de la décision, dont la légalité est contrdlée par le juge de 'excés de pouvoir. *».

A notre sens, le recours a la déclaration comme procédure d’accueil montre bien que le
législateur tunisien opte pour la simplification des procédures administratives d’admission. En
effet, I'administration est dépourvue de tout pouvoir d’appréciation, elle est liée par la loi, si la
régularité de l'opération est établie I'administration ne peut aucunement empécher la
réalisation de I'investissement, le droit d’investir devient alors un droit acquis.

Néanmoins, le législateur interne n’a pas totalement rompu avec la pratique de
I’agrément, plusieurs secteurs demeurent encore soumis a |'autorisation préalable, ce qui
a pour effet de délimiter le régime de liberté d’investir. La question qui se pose a ce
niveau, la liberté d’investir est-elle absolue ?

La réponse est négative. En effet, les limites a la liberté d’investissement sont multiples,
ils sont en principe de deux ordres, les limites imposées par les textes, appelées limites légales
et des limites liées a la pratique administrative en la matiere. En effet, les limites légales a la
liberté d’investissement sont prévues explicitement dans I'article 2 du code d’incitation aux
investissements tunisien. Ce dernier prévoit la nécessité de I'obtention d’une autorisation
préalable pour une longue série d’activités fixées par décrets ou par des lois spécifiques®.

L’autorisation préalable ou bien I'agrément a été définie par Timist comme « un
acte administratif unilatéral et discrétionnaire dont I'édiction déclenche I'application a
I’entreprise agrée d’un régime fiscal prévu par la loi, ou le réglement, autrement dit d’un
statut légal et réglementaire.?».

Toutefois, la qualification juridique de I'agrément d’acte administratif unilatéral
avec toutes les conséquences qui en résultent jouerait en toute évidence un role négatif
dans I'encouragement des investisseurs privés et mettrait en échec toute la politique de
I’Etat de promotion de capitaux??.

A notre sens, I'agrément administratif est comme souligné, a juste titre, se rattache
a la notion de puissance publique par un double lien. Il est d’abord un acte administratif
unilatéral, par ce caractere il entraine la soumission de I'entreprise a I'autorité publique.
Mais d’un autre c6té, 'auteur de la décision dispose d’une entiere liberté d’appréciation
pour l'accorder ou le refuser, il est le seul juge de I'opportunité de son octroi, c’est la
gu’apparait son caractere fondamentalement discrétionnaire.

Le maintien par le législateur de I'agrément comme condition d’admission des
investissements étrangers dans plusieurs secteurs, constitue un handicap majeur au principe
de la liberté d’investir et au régime garant d’admission. Cependant, 'examen des textes
montre aussi que la liberté d’investir est encore timide puisque selon le code tunisien de 1993,
les secteurs légalement couverts par le régime de I'autorisation sont multiples. Il suffit de
consulter la liste des secteurs énumérés par |'article premier du code pour se rendre compte
que la déclaration de la libéralisation d'investissement est completement fautive, les
investissements étrangers dans divers domaines comme le secteur de tourisme, de I'éducation
et méme des travaux publics et de la santé, dépendent encore de I'approbation de I'Etat hote.
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Sur le plan pratique, Les organes chargés de délivrer I'autorisation en vertu de
décret du 28 Février 1994, portant fixation des listes d’activités d’investir, disposent d’'une
compétence discrétionnaire dans l'appréciation de lI'opportunité d’investir. Le texte
réglementaire ne fait référence a aucun critére d’appréciation sur lequel se baserait
I'administration pour prendre sa décision d’autoriser ou de refuser I'investissement.

Cependant, l'autorité compétente a fournir une approbation a l'investisseur étranger
pour exercer son activité, n'est pas limitée par un délai pour répondre a la demande de ce
dernier, « d’autant plus que le code ne met a sa charge aucune obligation de motiver sa
décision de refus de cette décision n’est susceptible d’aucun recours administratif. 2».

L’administration dispose alors d’un véritable pouvoir d’autorisation impliquant un
réel pouvoir de contrdle qui peut constituer un obstacle s’il n’est pas lui-méme soumis au
double contréle des inspections de haute administration et du juge surtout que
I'administration, en général, demeure lourde et mal organisée.

En droit communautaire, le principe est celui de la liberté de I'investisseur opposable a
I'Etat, I'exception étant qu’une réglementation étatique peut limiter le régime des
investissements étrangers pour des raisons d’'intérét général. Ce principe ne répond pas a la
volonté d’effacer les frontieres en adaptant une politique d’incitation sans discrimination.
En effet, cette idée est le reflet de fondements idéologiques résultant de la nécessité de
construire un marché unique européen.

Au sein de la jurisprudence communautaire, I'adoption de ce principe implique non
seulement I'idée de lutter contre le protectionnisme économique des Etats membres mais plus
largement, d’assurer «la fusion des marchés nationaux dans un marché unique réalisant des
conditions aussi proches que possibles de celles d’un véritable marché intérieur?* ».

D’une part, le droit primaire communautaire offre a I'investisseur européen le droit
d’exercer son activité économique dans les mémes conditions que celles des investisseurs
nationaux de I'Etat d’accueil européen. Ainsi, il lui confere le droit d’accéder au marché
national des Etats membres dans des conditions qui ne soient pas dissuasives.

De ce principe, toutes réglementations nationales discriminatoires sont également
condamnées. Sur le plan pratique I'arrét du 13 mai 2003, Commission / royaume uni, la cour a
affirmé qu’un régime national d’autorisation préalable qui restreint la possibilité de participer
effectivement a la gestion d’une société ou a son contréle, quand bien méme il serait
indistinctement applicable aux résidents et aux non-résidents, constitue une entrave prohibée?.

Le droit international des investissements est plus restrictif que le droit
communautaire. En effet, ce droit n'offre pas les mémes garanties larges que dans le droit
communautaire, il ne couvre pas I'acceés au marché ou bien I'admission. En droit international,
on remarque deux étapes d’investissement : La premiére est la phase d’admission ; c’est
lorsque l'investisseur ait 'intention d’entrer dans le territoire de I'Etat d’accueil, et la deuxiéme
c’est la phase qui intéresse le droit international, celle qui commence aprés I'admission, c’est la
que l'investisseur supporte les risques significatifs, car il devient en quelque sorte « I'otage de
I'Etat héte?®». La question qui se pose a ce niveau est pourquoi le droit international relatif &
I'investissement exclu la phase de I'admission ?

A notre sens, I'élimination de la phase d'admission est justifiée par la nature du droit
coutumier de I'Etat d'accueil qui autorise a ce dernier tout controle d'admission sur son
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territoire souverain. En fait, les traités bilatéraux d’investissement conclus par les Etats
européens contiennent « une clause d’admission » selon laquelle chaque Etat a la possibilité
d’admettre conformément a son droit national les investissements des ressortissants étrangers.

On déduit que la phase d’admission est plus difficile que I'exercice de I'activité
d’investissement elle-méme. D’une part, le pouvoir de sélectionner les investisseurs par |'Etat
est d’'un coté explicable par le fait que chaque Etat souverain est libre de choisir ces
investisseurs étrangers et de I'autre c6té, ce comportement peut tomber dans le piege d’une
discrimination entre les investisseurs étrangers, soit selon leurs origines ou leurs Etats.

Enfin, on doit souligner I'importance de fixer des conditions transparentes au par
avance afin d'éliminer toute mauvaise foi lors de I'interprétation des politiques incitatives.

b- La consécration d’un régime procédural favorable a I'investissement étranger:

L'investissement international s'impose désormais comme la forme de transactions
économiques internationales la plus importante. Du fait qu’il constitue I'instrument le plus
puissant d’intégration économique, une simplification des procédures administratives
d’admission est nécessaire. En effet, le droit interne convaincu par l'idée que la dynamisation
des investissements étrangers passe nécessairement par la simplification des procédures
administratives d’admission, a mis en place toute une stratégie pour la promotion et la
modernisation de I'administration, cependant, on doit se demander si I'efficacité d’un tel
régime est absolu ou reste a améliorer ?

Dans un souci purement promotionnel de simplification des démarches administratives
a accomplir pour constituer un investissement, 'agence de promotion de I'industrie (AP1)? a
procédé en 1988 a la création en son sein d’un guichet unique?. Historiquement 'expérience du
guichet unique a été initialement restreinte au seul secteur de I'industrie. Depuis le décret du 24
juin 19952, cette expérience a été généralisée a un certain nombre de secteurs d’activités
pratiques de réalisation de I'investissement. Toutefois, cette action a été bien accueillie par les
investisseurs étrangers car elle leur permet de gagner du temps. D’ailleurs, I'idée du guichet
unique a inspiré d’autres pays tels que I'Algérie qui a créé en vertu du décret n° 94-319 du
17/01/1994, un guichet unique au sein méme de I'agence de suivi des investissements
réunissant un bureau douanier, un bureau fiscal, un bureau de la banque d’Algérie et d’un
bureau d’emploi. Le guichet unique qui visait I'accélération des procédures de constitution des
sociétés en ligne a mis a la disposition des investisseurs un formulaire en ligne sur I'APPI
donnera suite dans les 24 heures et la signature électronique remplace la signature légalisée.

A notre sens, malgré 'encouragement et la sécurisation des investissements étrangers
par des moyens qui répondent le mieux aux exigences de rapidité et de transparence, la
garantie administrative d’admission n’est pas totalement efficace. En effet, le régime
procédural d’admission connait aussi des défauts et des aléas, qui ont pour effet de
décourager I'investisseur étranger savoir la multiplicité des intervenants administratifs.

Le souci des pouvoirs publics d’adopter une politique législative d’attraction des
capitaux étrangers afin de développer I'économie national a poussé a consacrer le principe de
liberté d’investir, énoncé par I'article 2 du code d’incitation aux investissements. En effet, cela
était vrai pour le régime procédural d’admission a travers la mise en ceuvre du guichet
unique. Cependant, I'examen du code d'incitation a I'investissement révele qu’au-dela du
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cadre incitatif gu’on a voulu instaurer, I'investisseur doit emprunter un itinéraire long et
s’adresser a une foule de services administratifs aux fonctions mal définies et particulierement
lents et beaucoup trop formalistes. En effet, la liste des services concernés aupres desquels
doivent étre déposés les dossiers d’investissements est extrémement longue et variée.

Les différents services imposent non seulement leurs tarifs d’une maniere
discrétionnaire et incontrolables en raison du monopole dont ils disposent, mais aussi et
surtout ils imposent leur rythme, leur méthode de travail et leur délai de réalisation et de
controle. Au-dela de ces divers intervenants dans le processus de réalisation de
I'investissement, c’est surtout la complexité des circuits a suivre, le nombre important de
pieces a fournir et les délais d’attente généralement longs. La multiplicité des intervenants
administratifs engendre une multiplicité de contréle fiscal, douanier...

A coté d’un régime procédural favorable a I'investissement malgré ses défauts, les
pouvoirs publics de I'Etat d’accueil sont portés a accorder un insert particulier a I'exportation
vue I'importance de ce secteur dans la croissance économique de chaque pays.

En effet, 'exportation comme secteur stratégique est I'instrument de développement
surtout pout un pays dépourvu de richesse naturelle. La Tunisie, par exemple, membre de
I'OMC3! et signataire de la zone de libre-échange avec 'Union Européenne, a développé une
série de mesures dans le cadre de respect de ses engagements internationaux. Ces mesures
visent a poser des nouvelles stratégies qui répondent le mieux aux difficultés des prochains
plans de développement économique.

Conclusion

Par nécessité ou par désir, les pouvoirs politiques de I'Etat d’accueil optent pour la
promotion de leur économie nationale et ceci a travers les investissements étrangers pour
certes une politique incitative.

La Tunisie, comme pays d’accueil et élément de notre analyse a ce niveau, remplace le
régime de la déclaration par celui de I'agrément, désormais c’est le principe de la liberté
d’investir qui régne.

En revanche les investisseurs étrangers bénéficient d’un traitement non discriminatoire,
ils sont sur le pied d’égalité que les nationaux, mieux encore les investisseurs étrangers
bénéficient d’un traitement fiscal préférentiel autrement dit, parfois la loi nationale leur
accorde des exonérations fiscales et des déductions qu’elle n’accorde pas au nationaux.

Mais malgré ces mécanismes d’incitations, on doit se demander si ces derniers sont
suffisantes dans l'installation de l'investissement ? Car parfois le régime d’accueil des
investissements étrangers est d’apparence libéral et incitatif, alors qu’au fond il souffre
des aléas tres divers et il reste beaucoup a faire. A coté de ce qui précede, le traitement
sur le pied d’égalité touche-il au principe de la souveraineté de I'Etat ?

Nous avons pu observer que la protection et le traitement d’un investisseur
étranger n’écartait pas de facon absolue la possibilité pour un Etat d’accueil de mettre en
ceuvre le principe de sa souveraineté interne. D’un autre c6té, cette derniére peut se
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soumettre a une procédure arbitrale internationale. En conséquence, ce concept ne
soumit fournir de prétexte a un Etat pour se soustraire a une telle procédure ou a
I’exécution d’une sentence en résultant, lorsqu’il y a initialement consenti.

Enfin, on doit noter que malgré les efforts des législations internationales, le
domaine d’investissement évolue plus rapidement que I’évolution des lois, une révision
guotidienne est toujours recommandée.
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