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Juanita GOICOVICI: Transparency of business-to-consumer terms on attorney fees, in contracts concerning legal
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ARTICOLE

TRANSPARENCY OF BUSINESS-TO-CONSUMER
TERMS ON ATTORNEY FEES, IN CONTRACTS
CONCERNING LEGAL COUNSELLING SERVICES

DOl 10.24193/SUBBIur.69(2024).2.1
Data publicarii online: 31.12.2024
Juanita GOICOVICI*

Abstract. The study examines the issue of establishing the unfair nature of
clauses in legal assistance contracts between a lawyer and a consumer, prefiguring the
payment of lawyer fees based on an hourly rate, as this criterion was highlighted in
the jurisprudence of the CJEU, especially in the judgments pronounced in case C-
395/21 and in case C-335/21. The emphasis is placed on the requirement of
transparency of the costs of legal advice services in relations with consumers, in the
light of the recital according to which, although the adhesion clauses are
unchallengeable according to article 4, 2nd para. of Directive 93/13 if these terms
concern elements of the price of services or products supplied to the consumer, those
contractual provisions remain included in the analysis of unfairness in situations
where they have been stated by the proferens in excessively technical language or
when resorting to evasive and non-transparent provisions.

Key-words: consumer, legal counselling, B2C services, non-transparent
content, attorney fees, unfair terms.

* Conf.univ. dr., Facultatea de Drept, Universitatea Babes-Bolyai Cluj-Napoca, e-mail:

juanita.goicovici@law.ubbcluj.ro, https://orcid.org/0000-0002-0050-4511.
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Introduction

Providing legal services to consumers who request legal advice while
acting outside their professional activity! may raise several practical
interrogations, since these services are subsumed to the category of
intellectual services subject to the provisions of consumer law, particularly
those provisions repressing unfair contractual B2C terms. In the B2C
relations between the lawyer and natural persons acting for extra-professional
purposes, the exigencies of transparency remain central to the debate on the
prerequisites of eliminating unfair terms, in a context in which certain
contractual provisions elaborated by the proferens and accepted by the
adherens in the absence of any optional negotiatory framework might present
a disturbing non-transparent nature. Are the contractual provisions on legal
services in B2C contracts subject to challenge in terms of unbalanced nature?,
from the perspective of the provisions of Directive (EC) 93/13, with the
amendments brought by Directive (EU) 2019/2161? Could the consumer
request the removal of a clause stipulating the payment of attorney fees using
an hourly rate, without containing transparent criteria based on the amounts
due by the consumer are established?

The taxonomy of B2C adhesion contracts encapsulates the criterion of
the significant disequilibria generated between the contractual parties, as

emphasized in a landmark decision of the CJEU, pronounced in case C-

! Juanita Goicovicl, ,,Consumatorul aparent si profesionistul veritabil: frontierele (volutele)
notiunii de «consumator»”, in Adriana Almasan, Ioana Varsta, Cristina Elisabeta Zamsa
(coord.), In honorem Flavius Antoniu Baias. Aparenta in drept, Hamangiu, Bucuresti, 2021,
vol. 2, pp. 727-752.
2 Juanita Gorcovicl, Dreptul relatiilor dintre profesionisti si consumatori, Hamangiu,
Bucharest, 2022, pp. 172-176.
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537/133, the reasoning of which was restated in the alignment of the recitals
of the CJEU decisions in cases C-335/214 and C-395/215.

In case C-395/21, the Lithuanian consumer paid in advance the sum
of EUR 5600 for the legal advice services covered by the five B2C agreements
concluded with an individual law firm, each of those contracts containing the
clause at issue that the fees were set at EUR 100 per hour of legal consultations
provided to the client, while stipulating that certain amounts will be paid
immediately after the consultations had been provided, calculated according
to the number of hours of consultations involved. The dispute was caused by
the consumer’s refusal to pay the amounts mentioned in the invoices issued
by the law firm; subsequently, a legal action has been brought before courts
against the consumer for an order to pay the amount of approximately EUR
10,000 (more precisely, EUR 9900) invoiced for legal advice and the amount
of approximately EUR 200 as expenses incurred in the context of
enforcement, increased by annual interest in the amount of 5% of the due fees.
This claim partially admitted by the court of first instance, for approximately
6500 euros. Congruently, the appellate court (Supreme Court of Lithuania),
which was the referring court, highlighted a pair of issues on which it
requested the interpretative intervention of the CJEU, relating to the

requirements of transparency of the clauses in contracts for the provision of

3 CJEU, C9, BIRUTE SIBA VS. ARONAS DEVENAS, C-537/13, of 15.1.2015, ECLI:EU:C:2015:14,
online: https://eur-lex.europa.eu/legal-
content/RO/TXT/PDF/?uri=CELEX:62013CJ0537&qid=1703415477562.
4 CJEU, C9, VICENTE Vs. DELIA, C-335/21, of 22.1X.2022, ECLI:EU:C:2022:720, online:
https://eur-lex.europa.eu/legal-
content/RO/TXT/PDF/?uri=CELEX:62021CJ0335&qid=1703415856504.
® CJEU, C4, D.V. Vs. M.A., C-395/21, of 12.1.2023, ECLI:EU:C:2023:14, online: https://eur-
lex.europa.eu/legal-
content/RO/TXT/PDF/?uri=CELEX:62021CJ0395&qid=1703416001139.
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legal services (i), while also requesting clarification on the effects when
admitting the unfairness of a clause fixing the price (or the cost) of legal
services (ii).

The referring court’s first concern was centred on a possible exclusion
of this type of claim from the substantial scope of Directive 93/13 on unfair
terms and of Directive 2019/2161, in particular considering that it related to
the issue of fixing the price component, which would have excluded it outright
from the category of adhesion clauses eligible for the control of unfairness,
except if it had presented a non-transparent and ambiguous wording for the
consumer, which would have repositioned the disputed terms in the
categories of contractual provisions subject, and not exempted from judicial
control on unfairness, from the angle of application of article 4, 2d para. of
the revised Directive 93/13.

Saliently, in case C-395/21, the dilemmatic nature of the assessment
of the unfair nature of the litigious terms related to the apparently
insurmountable difficulties raised by the possible return to the previous
situation, posterior to the inactivation of the litigious terms with retroactive
effect, given that the retroactivity in declaring the voidance of unfair terms®
(or in establishing their inter partes unenforceability) would be impossible to
reconcile with the irreversibility of the effects already produced, consisting of
the providing of legal advice services from which the consumer has benefited
and which, by their nature, are exempt from the category of reversible effects
of judicial actions. This irreversibility of the services of an intellectual nature
provided to the consumer (while applying attorney fees the amount of which

has been established in a non-transparent manner) could attract an

6 paola IAMICELL, ,,The «Punitive Nullity» of Unfair Terms in Consumer Contracts and the Role
of National Courts: A Principle-Based Analysis”, Journal of European Consumer and Market
Law, vol. 12, n. 4, 2023, pp. 142-150.
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undesirable effect, of unjust enrichment of the consumer, implying an unfair
situation towards the professional who has already provided those services.
The tertiary plan of the dilemma brought before the CJEU referred to
a possible reduction by the court of the level of the legal counselling fees
(based not on its visibly exaggerated, exorbitant, or disproportionate nature
in relation to the object of the litigious case, but based on the non-transparent
criteria, which remained unexplained when issuing the consent to adhesion
agreement). The intervention concerned the services that the consumer
benefited from in the form of services of legal advice and whether such a
reductive intervention of the court would not compromise the deterrent
effect” of article 7, 1t para. of Directive 93/13. Saliently, the argument was
based on the assertion that, if professionals could rely in advance on a
moderate intervention by the courts, in the sense of partially ‘amputating’ the
effects of the unfair term, while pro parte maintaining its effectiveness (for
example, by reducing the amount of fees and tariffs charged by the service
provider under the litigious terms), professionals would manifest disinterest
in avoiding or not resorting to unfair terms8 and instead professionals would

engage in distorted contractual conduct?, resorting prima facie to unfair

7 Juanita Goicovicl, ,Aprecierea caracterului abuziv al clauzelor contractuale in cazuistica
recentd a CJUE si impactul acesteia asupra jurisprudentei nationale: schimbéri palpabile sau
implicare secventiald”, Analele Stiintifice ale Universitatii Alexandru Ioan Cuza din Iasti, seria
Stiinte Juridice, vol. 66, n. 2, 2020, pp. 47-64.

8 Ibidem.

9 Juanita Goicovicl, ,Fatetele bunei-credinte a profesionistului in evaluarea clauzelor abuzive
din contractele de credit incheiate de consumatori”, in Adriana ALMASAN, Flavius-Antoniu
Ba1as, Bogdan DUMITRACHE, Ioana VARSTA, Cristina Elisabeta Zamsa (coord.), In honorem
Corneliu Birsan. Ius est ars boni et aequi, Hamangiu, Bucuresti, 2023, vol. II, pp. 497-528.
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clauses without fear of other sanctions. The proferens!® would thus rely on the
tempering effects of these clauses, due to the judges’ intervention and, for
obvious reasons, such reasoning would undermine the preventive and
deterrent effect of Directive 93/13, which postulated a general prohibition on

resorting to disequilibrated terms in B2C adhesion agreements.

1. Assessing the disequilibrated nature of B2C terms based on the
unfitting to the exigences of transparency

A. Clauses addressing the ancillary elements of the onerous

counterpart

National courts’ mission in establishing the unfair nature of
contractual terms is portrayed using a preliminary criterion of selection,
since, as a general principle under European Consumer Law, clauses referring
to price conditions or to the core elements of the onerous object of the B2C
contracts remain outside the perimeter of the analysis on ‘significant
imbalance’ caused to consumer through inserting the litigious clause.
Basically, for the terms which fall within the concept of ‘object of the contract’
(Article 4, 2nd para. of Directive 93/13), previous jurisprudential benchmarks
have been set by the CJEU, who estimated that the assessing of the
disequilibrated nature might be applied to these clauses which determine
patrimonial benefits, and which describe the onerous nature of the B2C
contract. Congruently, clauses that have an ancillary connection to those
defining the onerous segments cannot be included in the ‘main object of the

contract’, as illustrated, in particular, by the CJEU’s decision in the Andriciuc

10 Lucian BERCEA, ,,Contractul de adeziune. O analizi structural si functionali a standardizirii
contractuale”, Revista Romana de Drept Privat, n. 4, 2020, pp. 367-372.
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case!l, and also by the CJEU’s judgment of 22 September 2022, in case C-
335/21, Vicente'2. Thus, when the litigious term consists in the price clause,
which relates to the remuneration of legal services, based on an hourly rate,
the mentioned clause, which establishes the fees and indicates the criteria for
establishing their rate, is one of the clauses which remain definitory for the
onerous nature of the agreement. This relationship being characterized
precisely by the providing of the onerous nature of legal services, is,
consequently, related to the ‘main object of the contract’, as described in
Article 4, 21d para. of Directive 93/13, amended by Directive 2019/2161 and
remains outside the juridical assessment, except for the cases in which the
litigious terms present an untransparent format.

In case C-335/21, salient questions have been raised concerning the
classification of the litigious terms and the CJEU panel retained that the
clause agreed between the lawyer and the consumer, which provides for the
payment of fees in the event that the client withdraws from the judicial
proceedings initiated while being represented by the lawyer or concludes an
agreement without the knowledge of the law firm, is not to be considered as
included under Article 4(2) of Directive 93/13/EEC, due to the fact it is not
the main clause relating to the onerous elements, respectively to the price and
it is rather a term referring to additional or ancillary onerous components,
such as the penalties applicable to certain types of consumer conduct. In our
opinion, although the conclusion remains adequate, these terms must be seen
as eligible for judicial assessment of the unfair nature; yet, the judicial control
might merely approach the transparency of the B2C penalizing term, since,

although ancillary to the main price elements, it remains a marginal

11 ¢yEU, C-186/16, EU:C:2017:703, paragraphes 35 and 36.
12 ¢5Ev, C-335/21, EU:C:2022:720, paragraphe 78.
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component of the onerous nature of the B2C contract on legal counselling
services.

Relevancy was recognized to the fact that, in case C-335/21, the
consumer approached the law firm after reading a promotional text by means
of an advertorial not mentioning the ‘penalization for withdrawal’ clause; one
may conclude that the interested person was merely informed on the price of
the legal services, while the penalty clause was not explained to the consumer.
Therefore, it was not established that the consumer was aware of the penalty
clause applicable for withdrawal from the judicial procedures before signing
the contract on legal counselling services.

B. Clarity and intelligibility of the litigious clause using the ‘average

consumer’ standard

In terms of assessing the clarity and intelligibility of the litigious
clause, one must observe that, if that clause determines the lawyer’s fees by
reference to a scale of a bar association, which lays down different rules
applicable, without any reference to that clause being made in the context of
prior disclosure, using the average consumer’ epitome, the question arises as
to whether that clause can be regarded as plainly intelligible!3. The reference

therefore focuses on the classification of the clause within the scope of

13 Idem, paragraphe 23.
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Directive 93/13/EEC! (i), its clarity and intelligibility?® (ii), as well as the
possible classification of dishonest B2C practices!® (iii).

Concerning the withdrawal clause, it has been retained that the
insertion of the mentioned clause in the B2C contract on legal counselling
services, without being mentioned in the commercial offer or in the prior
information delivered to the prophane party, constitutes a concealment of
significant information influencing the consumer’s assent to enter the
contractual relationship (ii).

While assessing the content and accessibility of the withdrawal clause,
the CJEU panel retained that the clause referred to a scale of the local Bar
Association!” not disclosed to the consumer. Basically, both the main
arguments concerned the interpretation of the rules on misleading

commercial practices between the lawyer and the client, such as the terms

14 CommissION DES CLAUSES ABUSIVES (France), ,La clause de tarif horaire des honoraires
d’avocat releéve de 'objet principal du contrat. CJUE, 12 janvier 2023, affaire C-395/21 — D.
V.”, online: https://www.clauses-abusives.fr/jurisprudence/la-clause-de-tarif-horaire-des-
honoraires-davocat-releve-de-lobjet-principal-du-contrat/.

15 CoMMISSION DES CLAUSES ABUSIVES (France), ,La clause qui se limite a fixer un tarif horaire
de l'avocat n’est pas compréhensible pour le consommateur. CJUE, 12 janvier 2023, affaire C-
395/21 — D. V.”, online: https://www.clauses-abusives.fr/jurisprudence/la-clause-qui-se-
limite-a-fixer-un-tarif-horaire-de-lavocat-nest-pas-comprehensible-pour-le-consommateur/.
16 ComMMISSION DES CLAUSES ABUSIVES (France), ,Si la clause fixant les honoraires de I'avocat est
abusive, le juge peut exonérer le consommateur de son obligation de paiement. CJUE, 12
janvier 2023, affaire C-395/21 - D. V.”, online: https://www.clauses-
abusives.fr/jurisprudence/si-la-clause-fixant-les-honoraires-de-lavocat-est-abusive-le-juge-
peut-exonerer-le-consommateur-de-son-obligation-de-paiement;/.

17 CommissION DES CLAUSES ABUSIVES (France), ,Le déséquilibre significatif ne peut en principe
étre caractérisé du seul fait du défaut de transparence. CJUE, 12 janvier 2023, affaire C-395/21
— D. V.”, online: https://www.clauses-abusives.fr/jurisprudence/le-desequilibre-significatif-
ne-peut-en-principe-etre-caracterise-du-seul-fait-du-defaut-de-transparence/.
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penalizing!® the client for withdrawing from the initiated judicial
procedures!®.

According to recital (41) in case C-335/21, the debate was also centred
on whether the litigious clause penalizing the consumer for withdrawal from
judicial proceedings must be seen as a ‘compensation clause’ or as a ‘penalty
clause’ the possible unfair nature of which would be subject to national courts’
control. However, even if a penalizing clause were to be considered eligible for
judicial examination, since the ‘penalty for withdrawal’ clause relates to the
predominant onerous aspects of the contract, it was necessary to examine
whether it satisfied the requirements of transparency towards the consumer.
In that regard, the CJEU panel observed that the ‘penalty for withdrawal’
clause was placing the consumer in the position of evasively anticipating the
economic consequences of the unilaterally withdrawal from judicial

procedures.

1. Formal exigences applicable to the formation of legal
counselling contracts

The legal definition extracted from article 4 of Directive 93/13,
amended by Directive 2019/2161 captures the fact that, in the economy of
unfair terms, the lack of direct negotiation of the contract, the professional’s

breach of the exigences of lawful conduct and the existence of a consistent

18 patrick LINGIBE, ,Avocats: le contrdle des clauses abusives d’'une convention d’honoraires”,
published on 31.X.2022, online: https://www.actu-juridique.fr/professions/avocats-le-
controle-des-clauses-abusives-dune-convention-dhonoraires,/ .
19 Nicolae-Horia TiT, ,Incuviintarea executirii silite a debitorului consumator-exigente
europene, realitati nationale”, Analele Stiintifice ale Universitatii Alexandru Ioan Cuza din
Iasi, seria Stiinte Juridice, vol. 66, n. 2, 2020, pp. 91-110.
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imbalance?9, on either the patrimonial or the procedural part, are decisive
elements in evaluating the unfair nature2! of the litigious clause?2. The EU
legislator defined?® the two elements, from which one presents subjective
components (consisting in the coercion?* to which the professional resorted,
in the latter’s capacity of proferens, and the malicious intent of the
professional), corroborating objective elements, such as: (a) the
circumstances under which the unbalanced formation of contract occurs; (b)
the objective, economic or procedural effects of the term drafted by proferens
(the significant, disproportionate imbalance disadvantaging the consumer, as
adherens).

Under the Romanian legislation, according to the amended version in
force from July 1st, 2024 of article 121 of the Statute of the legal profession of
attorney, the formation of legal counselling contracts is based on the
consensually exchanged wills, as a guiding principle which is postulated
without differentiating according to the taxonomy of contracts concluded
between professionals (B2B contracts) or between the individual law firm /
associated lawyers and consumers. In terms of formal exigences, the

commented statute is mentioning the validity of the contractual version

20 Claire-Marie PEGLION-ZIKA, La notion de clause abusive. Etude de droit de la consommation,
L.G.D.J., Paris, 2018, pp. 84-92.
2L Ibidem.
22 Riccardo SERAFIN, ,The Court of Justice on Unfair Terms and Supplementation of the
Contract: How Far Is Too Far?”, Journal of European Consumer and Market Law, vol. 12, n.
4, 2023, pp. 150-158.
23 Ménika JO6Z0N, ,Judicial governance by unfair contract terms law in the EU: Proposal for a
New Research Agenda for Policy and Doctrine”, European Review of Private Law, vol. 28, n.
4, 2020, pp. 909-930.
24 Juanita Goicovicl, Dictionar de dreptul consumului, C.H. Beck, Bucuresti, 2010, pp. 128-
136.
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recorded in a document under private signature, electronic signature or in an
integral digital format which is requested exclusively for ad probationem
reasons. Moreover, by specifying the validity of a verbal commitment, the
commented text reinforces the consensual valences of the contracts for the
providing of legal counselling. In our view, the first element which fragilizes
the effectiveness of the commented statutory text lies in the absence of any
differentiation according to the B2B or B2C nature of the contractual
relationships, which, in our opinion, remains an omission that undermines
the importance of the informative formalism imposing on the professionals a
duty to expressly insert, in writing or on durable digital support, specific
clauses that clarify for the consumer the onerous implications of the

contractual commitment.

V. Dual assessment: eliminating the litigious unfair terms versus the
suppression of unfair commercial practices

Faced with the issue of finding a possible infringement of the
standards of lawful conduct, by the proferens, in the context of resorting to
untransparent contractual terms, thus infringing the prohibition of
introducing unfair terms?® in B2C contracts, but also of a possible
infringement of the prohibitory norms on unfair B2C practices, the CJEU
panel retained in the second paragraph of the judgment delivered on 22
September 2022, in case C-335/21, an affirmative answer to the question on

the pertinency of the dual qualification, in relation to the possibility of

2 Ménika JOZON , »Unfair contract terms law in Europe in times of crisis: Substantive justice
lost in the paradise of proceduralisation of contract fairness”, Journal of European Consumer
and Market Law, vol. 6, n. 4, 2017, pp. 157-166.
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cumulating the two legal repressive mechanisms?¢ for the same non-
transparent act or conduct of the professional (the qualification as an unfair
clause, respectively the qualification as a B2C unfair practice), specifying that
the insertion of a clause providing for a financial penalty should the client
withdraw from the judicial proceedings entrusted to the lawyer, represent
both a resorting to unilaterally-drafted unfair terms and an unfair B2C
practice. The litigious clause referring to the scale of a professional association
and not being mentioned in the B2C offer or in the informative note send to
the consumer, could be eliminated by the decision of national courts, on
grounds related to its untransparent content. Simultaneously, on grounds
related to the unfairness of such B2C practices, this type of conduct may be
described as a misleading commercial practice, prohibited in B2C relations.
Professionals’ compliance to the requirements of professional
diligence is assessed in terms of assessing the reasonableness of the measures
taken by the professional to disclose pertinent information2?. While the
professional is not expected to engage in exorbitant efforts, the professional
is not allowed to manifest an inexcusable negligence or an intentional malice
in B2C relationships. Nevertheless, in almost all litigious contexts, the
professional would be facing the irrebuttable presumption of knowledge in
the field of its activity (presuming the possessing of an acceptable level of
specialized skills). As mentioned in the previous paragraphs, the fact that the

professional neglected to provide relevant, essential information remains

% Juanita Goicovicl, ,Multiple-Party, Multi-Claim Litigation and Permissive Joinder —
Perspectives on the Consumer Law”, Studia Universitatis Babes Bolyai Iurisprudentia, vol.
63, n. 4, 2018, pp. 35-63.
27 Charlotte PAVILLON, Benedikt SCHMITZ, ,Measuring Transparency in Consumer Contracts:
The Usefulness of Readability Formulas Empirically Assessed”, Journal of European
Consumer and Market Law, vol. 9, n. 5, 2020, pp. 191-200.
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unjustifiable; instead, it can be perceived as an aggravating circumstance. It
remains important to observe that the rebuttable presumption of culpable
omission, at the antipode of the principles governing the proving of illicit
conduct under the provisions of ‘classical’ Contracts law, resorts to the rule
according to which the consumer vulnerability?? is assessed by using the
‘average consumer’ standard, and the professional’s omission to deliver
pertinent information clarifying the economic reverberations for the
consumer would be treated as the expression of malicious conduct?® or of

inexcusable negligence3?.

V. Typologies of ‘significant imbalance’ caused by the effects of the
unfair terms and legal treatment of evasive clauses

The taxonomy3! of B2C terms causing ostensible imbalance between
the professional and the consumer includes the terms generating a direct
economic imbalance32. The ‘significant imbalance’ may also take the form of
indirect economic imbalance33, particularly in the case of clauses that
circumvent the legal provisions on statutory compensation. Imbalances in the
allocation of contractual risks or imbalances of responsibility3* (such as
imbalanced liability) are also included in the category of ‘significant

imbalances’ caused using unfair B2C terms.

28 Lucian BERCEA, op. cit., pp. 371-372.
29 Juanita Goicovicr, Dreptul relatiilor (...), pp. 134-137.
30 Idem, pp. 138-141.
31 Idem, pp. 172-173.
32 Idem, pp. 174-175.
3 Ibidem.
34 Idem, pp. 176-177.
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The legal counselling services contract may take the form of a letter of
commitment indicating the legal relationship between the lawyer and the
addressee of the letter, including legal services and fees, signed by the lawyer,
and sent to the client. If the client signs the letter under any express mention
of acceptance of the content of the letter, it acquires the value of a legal
assistance contract. Congruently, the legal assistance contract might have
been tacitly concluded should the consumer had paid the fee mentioned
therein, the payment of the fees usually having the meaning the acceptance of
the contract by the consumer, in which case the date of conclusion of the
contract would be the date mentioned in the B2C contract. The legal
counselling contract may exceptionally also be concluded in a verbal form, in
which case the written version of the contract or the ‘durable medium’ version
will be drafted as soon as possible and delivered to the consumer; divergent
interpretations of the B2C contract would be addressed under the principle of
‘favourable interpretation’ enounced in article 77 of the Romanian Code of
consumer rights, all evasive terms being interpreted in favour of the

consumer, as adherens.

Conclusions

Addressing the unfair terms on attorney fees, from the angle of the
non-transparent content could be pivotal for eliminating clauses causing a
significant imbalance between parties, such as the clause penalizing the
consumer for withdrawing from judicial procedures. Firstly, the litigious
clause which gives rise to lawyer’s right to fees by simply referring to a scale
of a bar association, while the latter sets out different rules applicable without
any reference to the clause on the establishing of the value of fees in the

28

SUBB Iurisprudentia nr. 2/2024



Juanita GOICOVICI: Transparency of business-to-consumer terms on attorney fees, in contracts concerning legal
counselling services

commercial offer delivered to the consumer, would represent a dishonest B2C
practice penalizing the consumer for ignoring the attorney’s opinion and not
to desist of his/her own accord from the judicial procedure the consumer has
entrusted to the lawyer, under a financial penalty.

As emphasized in case C-335/21, the inserting in a B2C contract of a
‘penalty for withdrawal’ clause might create disproportionate advantages for
the proferens to the detriment of the adherens. Thus, the national courts can
examine the clause which refers, for the calculation of the contractual penalty
that it provides, to the scale of the professional order of lawyers, the content
of which would be difficult to access for the consumer prior to emitting his/her
consent and that would create difficulties for the consumer in understanding
its financial reverberations, This reasoning is pertinent particularly if that
clause were to be applied, that the consumer would be obliged to payment of
a contractual penalty that may reach a significant amount, of even
disproportionate consequences for the adherens.

Corroborated to retaining the voidance of the ‘penalty for withdrawal’
clause, providing for a penalty to be paid should the consumer withdrew from
the judicial procedures entrusted to the lawyer might represent a species of
illicit and unloyal commercial conduct in B2C relations. Nevertheless, it is
worth noting that national courts may resort to the rebuttable presumption of
malicious conduct, reversing the burden of proof, and allowing the consumer
to be exempted from proving the maleficent intention of the professional, on
the latter being incumbent the burden of proof on the legitimacy of
professional’s omissive conduct which (under certain economic or procedural

circumstances) might represent an B2C illegal commercial practice.
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THE SIMPLE SURETYSHIP AND THE SOLIDARY
SURETYSHIP — AN OVERVIEW

Abstract: Our paper highlights two types of suretyship: the simple one, and
the solidary one. The current work is divided in no less than four parts. The first part
consists of some introductory words. The second portion focuses on the simple
suretyship; this is where the benefits of discussion and division are taken into
account. The third part deals with the solidary suretyship. Our research ends with
some very brief conclusions.

Keywords: simple suretyship, solidary suretyship, benefit of discussion,
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Vocabule de inceput

1. In principiu, fideiusiunea este simpli2. Intr-adevir, in reguli general3,
fideiusiunea este simpla, pentru ca angajamentul solidar al fideiusorului cu
debitorul principal este o exceptie?. Fideiusiunea solidara este, in drept,
exceptionald: ea presupune o conventie specialid*. In fapt, fideiusiunea este,
foarte des, solidara, intrucat fideiusiunea simpla nu este ,simpla” pentru
creditor®. Distinctia dintre fideiusiunea simpla si cea solidara reveleaza un
anumit divort intre practici si legeS. In practica, fideiusiunea simpla, adici
non-solidara, este rarisima’. Stipulatia de solidaritate 1i permite creditorului

sa creasca eficacitatea garantiei, in aceea ca ea este exclusiva de anumite

2 1. AYNES, P. CROCQ, A. AYNES, Droit des stiretés, 16¢ édition, LGDJ, Paris, p. 77 (,En principe,
le cautionnement est simple”).

3 V. KaRM, Les cautionnements en droit québécois. Les cautionnements en droit civil. Les
cautionnements prévus dans le Code de procédure civile. Les cautionnements dans les
contrats de construction, 2¢ édition, Wilson & Lafleur, Montréal, 2022, p. 49, nr. 166 (,En régle
générale, le cautionnement est simple puisque 'engagement solidaire de la caution avec le
débiteur principal est une exception”).

4 L. AYNES, P. CROCQ, A. AYNES, op.cit., p. 77 (,Le cautionnement solidaire est, en droit,
exceptionnel : il suppose une convention spéciale”).

5 L. AYNES, P. CROCQ, A. AYNES, op.cit., p. 77

(»En fait, le cautionnement est trés souvent solidaire, parce que le cautionnement simple n’est
pas « simple » pour le créancier ...”).

6 J. FRANGOIS, Les siiretés personnelles [Droit civil (sous la direction de Ch. Larroumet), tome
VII], Economica, Paris, 2004, p. 34, nr. 47 (,La distinction du cautionnement simple et
solidaire révele un certain divorce entre la pratique et la loi”).

7 J. FRANQOIS, op.cit., p. 34, nr. 47 (,En pratique, le cautionnement simple, c’est-a-dire non
solidaire, est rarissime”).
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mecanisme protectoare prevazute de legiuitor in favoarea fideiusoruluis.
Astfel, de fiecare data cand este In méasura s-o facd, anume, daca fideiusiunea
este conventionald, creditorul 1i cere fideiusorului un angajament solidar?.

Diferentele intre fideiusiunea simpla si fideiusiunea solidara poarta
esentialmente asupra efectelor garantieil?. Fideiusiunea simpla confera doua
avantaje, in comparatie cu fideiusiunea solidara: beneficiul de discutiune si
beneficiul de diviziune!l. Bineinteles, fideiusorul simplu 1i poate opune
creditorului ce-l1 urmareste beneficiile de discutiune si de diviziune!2.

Studiul nostru va continua cu prezentarea fideiusiunii simple (infra.,
nr. 2-4). Apoi, lucrarea de fata va zabovi asupra fideiusiunii solidare (infra.,

nr. 5-9). Finalul va consta in foarte scurte concluzii (infra., nr. 10).

8 Ph. SIMLER, Cautionnement. Garanties autonomes. Garanties indemnitaires, 5¢ édition,
LexisNexis, Paris, 2015, p. 94, nr. 86 (,La stipulation de solidarité permet au créancier
d’accroitre lefficacité de la garantie, en ce qu'elle est exclusive de certains mécanismes
protecteurs prévus par le législateur au profit de la caution™).

9 Ph. SIMLER, op.cit., p. 94-95, nr. 86 (,Ainsi, chaque fois qu'il est en mesure de le faire, cest-
a-dire lorsque le cautionnement est conventionnel, le créancier exige-t-il de la caution un
engagement solidaire”).

10y, Picop, J.-J. ANSAULT, Droit des siiretés, 4¢ édition mise a jour, PUF, Paris, 2022, p. 50, nr.
24 (,Les différences entre le cautionnement simple et le cautionnement solidaire portent
essentiellement sur les effets de la stireté ...”).

11 A, CuNy de la VERRYERE, V. De MEESTER, Siiretés & garanties au Grand-Duché de
Luxembourg, 2¢ édition, Larcier, 2019, p. 42, nr. 58 (,Celui-ci (i.e., le cautionnement simple;
nota ns., A.T.) confére deux avantages en comparaison du cautionnement solidaire: le
bénéfice de discussion ... et le bénéfice de division ...”).

12 ph, SIMLER, Ph. DELEBECQUE, Droit des siiretés et de la publicité fonciére, 8¢ édition, Dalloz,
Paris, 2023, p. 58, nr. 64 (,,... la caution simple peut opposer au créancier poursuivant ... les
bénéfices de discussion et de division ...”).
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1. Il. Fideiusiunea simpla

2. Fideiusiunea simpla 1i procura fideiusorului doua mijloace de
aparare, beneficiile de discutiune si de diviziune, care intarzie si diminueaza
ceea ce creditorul poate sa-i reclame!3. Sigur, nu strica sa fim constienti de
faptul ca fideiusorul este tinut la toata datoria prin adjunctiune si nu prin
solidaritate!4; un asemenea fideiusor este zis simplu!5. Retinem, desigur: in
fideiusiunea simpla, fideiusorul poate sa-i opuna creditorului beneficiul de
discutiune si, in caz de pluralitate de fideiusori, beneficiul de diviziune!®.

3. Beneficiul de discutiune. Un astfel de beneficiu isi gaseste
consacrarea in varii Coduri civile, precum cel francez, din Quebec,

luxemburghez si roman.

13 M. BOURASSIN, Droit des siiretés, 8¢ édition, Dalloz, Paris, 2024, p. 238 (,,... le cautionnement
simple procure a la caution deux moyens de défense, les bénéfices de discussion et de division,
qui retardent et diminuent ce que le créancier peut lui réclamer ...”).

14 M. BOURASSIN, op.cit., p. 88, nr. 126 (,La caution est tenue a toute la dette par adjonction,
et non par solidarité”).

15 M. BOURASSIN, op.cit., p. 88, nr. 126 (,,Une telle caution est dite simple”).

16 p, TAFFOREAU, C. HELAINE, Droit des siiretés. Siiretés personnelles et réelles, 2¢ édition,
Bruylant, Bruxelles, 2023, p. 82, nr. 92 (,Dans le cautionnement simple, la caution peut
opposer au créancier le bénéfice de discussion ... et, en cas de pluralité de cautions, le bénéfice
de division ...”).
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Art. 2305 alin. (1) C.civ.fr. suna in felul urmator: ,Le bénéfice de
discussion permet a la caution d’obliger le créancier a poursuivre
d’abord le débiteur principal”'” (beneficiul de discutiune ii permite
fideiusorului sa-1 oblige pe creditor sa-1 urmareascd, in primul rand,
pe debitorul principal; t.n.).

Art. 2347 alin. (1) C.civ.q. prevede: ,La caution conventionnelle ou
légale jouit du bénéfice de discussion, a moins qu'elle n’y renonce
expressément”8 (fideiusorul conventional sau legal se bucurd de
beneficiul de discutiune, cel putin daca nu renunta la el in mod expres;
t.n.).

Art. 2021 C. civ. luxemburghez este redactat in urmatorii termeni:
»La caution n’est obligée envers le créancier a le payer qu’a défaut du
débiteur, qui doit étre préalablement discuté dans ses biens ...”7¢
(fideiusorul nu este obligat, fata de creditor, sa-1 plateasca decat in caz
de esec al debitorului, care trebuie sa fie, in prealabil, ,discutat” in
bunurile sale; t.n.).

Art. 2294 alin. (1) C. civ. roman da de inteles ca ,fideiusorul
conventional sau legal are facultatea de a cere creditorului sa
urmareascd mai intdi bunurile debitorului principal, dacd nu a
renuntat la acest beneficiu in mod expres”.

In ochii unora, fundamentul beneficiului de discutiune?? este
echitatea?!. In 2862-3718 Québec inc. c. Provost, notim un soi de definitie:

beneficiul de discutiune este un drept conferit fideiusorului urmarit, ce-i

17 1. LEVENEUR (annoté sous la direction de), Code civil, quarante-quatriéme édition,
LexisNexis, Paris, 2024, p. 1745.
18 J-L. BAUDOUIN, Y. RENAUD, Code civil du Québec annoté, 24¢ édition, tome 2, Wilson &
Lafleur, Montréal, 2021, p. 3789.
19 J. GuiLLOT (annoté et commenté par), Code civil luxembourgeois, 2¢me édition, Legitech,
2022, p. 1034.
20 Un autor este de pirere ci beneficiul de discutiune pare manifestarea cea mai naturali a
caracterului accesoriu si subsidiar al fideiusiunii. S. PIEDELIEVRE, Droit des stiretés, 3¢ édition,
Ellipses, Paris, 2022, p. 116, nr. 159 (,,Le bénéfice de discussion semble la manifestation la
plus naturelle du caractere accessoire et subsidiaire du cautionnement”).
21 J. DESLAURIERS, A. BENADIBA, Les stiretés au Québec, 2¢ édition, Wilson & Lafleur, Montréal,
2018, p. 836, nr. 2475 (,,Le fondement du bénéfice de discussion est l'équité”).
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permite sa ceara ca creditorul sa discute in primul rand bunurile debitorului
principal?2.

Creditorul poate sa-l1 urmareasca pe fideiusor inaintea debitorului
principal, dar fideiusorul poate opune beneficiul de discutiune printr-o cerere
expresa23. Acest beneficiu nu opereaza de plin drept?4. Beneficiul de
discutiune de care se bucura fideiusorii conventionali si legali nu este de
ordine publici?5. Instanta nu-l aplicd din oficiu2é. In practicd, beneficiul de
discutiune este opus de fideiusor sub forma unei exceptii?’. Beneficiul de

discutiune este o exceptie dilatorie, care trebuie sa fie invocata in limine litis?8.

22 2862-3718 Québec inc. c. Provost, (C.S., 1993-04-16), in J.-L. BAUDOUIN, Y. RENAUD, Code
civil du Québec annoté, 24¢ édition, tome 2, p. 3789 (,,Le bénéfice de discussion est un droit
conféré a la caution poursuivie, lui permettant d’exiger que le créancier discute d’abord les
biens du débiteur principal ...”).
23 J. DESLAURIERS, A. BENADIBA, op.cit., p. 836, nr. 2476 (,Le créancier peut poursuivre la
caution avant le débiteur principal, mais la caution peut opposer le bénéfice de discussion par
une demande expresse”).
24 J. DESLAURIERS, A. BENADIBA, op.cit., p. 836, nr. 2476 (,Ce bénéfice n'opére pas non plus de
plein droit”). Totodata, A. GOUEZEL, Le nouveau droit des stiretés. Commentaire article par
article, Dalloz, Paris, 2023, p. 136, nr. 238 (,,... le bénéfice (de discussion; nota ns., A.T.) ne
joue pas de plein droit au profit de la caution ...”).
25 J. DESLAURIERS, A. BENADIBA, op.cit., p. 836, nr. 2476 (,Le bénéfice de discussion dont
Jjouissent les cautions conventionnelles et légales n’est pas d’ordre public”).
26 J. DESLAURIERS, A. BENADIBA, op.cit., p. 836, nr. 2476 (,Le tribunal ne l'applique pas
d'office”).
27 A.-S. BARTHEZ, D. HOUTCIEFF, Les siiretés personnelles [Traité de droit civil (sous la direction
de J. Ghestin)], LGDJ, Paris, 2010, p. 575, nr. 786 (,,En pratique, le bénéfice de discussion est
opposé par la caution sous la forme d’une exception ...”).
28 A, GOUIiZEL, op.cit., p. 137, nr. 241 (,Le bénéfice de discussion est en effet une exception
dilatoire ... qui doit étre invoquée in limine litis ...”). In limine litis semnifica ,la inceputul
judecitii”. I. DELEANU, S. DELEANU, Micd enciclopedie a dreptului. Adagii si locutiuni latine in
dreptul roménesc, Editura Dacia, Cluj-Napoca, 2000, p. 155.
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Fideiusorul trebuie sa-i indice creditorului bunurile susceptibile sa fie
discutate?? [art. 2295 alin. (1) C.civ. roman]; sigur, este vorba despre bunurile
sesizabile ale debitorului principal3?. Regula se explica prin necesitatea de a
evita invocarea pur dilatorie a beneficiului de discutiune3?.

Fideiusorul poate, in principiu, renunta in mod liber la beneficiul de
discutiune, pentru ci acesta nu este instaurat decét in interesul siu32. In
Franta, este admis ca renuntarea poate fi expresa sau tacita33.

Beneficiul de discutiune nu este intdlnit in situatia tuturor
fideiusorilor. Acest beneficiu nu-i profita, e.g., fideiusorului care a renuntat
expres la un astfel de drept in conventia de fideiusiune34. Un alt exemplu de
fideiusor privat de beneficiul de discutiune este cel judiciar3> [art. 2294 alin.

(2) C.civ. roman]. Solutia referitoare la fideiusorul judiciar este justificata de

29 A.-S. BARTHEZ, D. HOUTCIEFF, op.cit., p. 580, nr. 796 (,,La caution doit indiquer au créancier
les biens susceptibles d’étre discutés”).

30 . LAMBERT, Le cautionnement (art. 2333 a 2366 C.c.Q.), Editions Yvon Blais, 2011, p. 172
(,Lorsque la caution invoque le bénéfice de discussion, elle doit indiquer au créancier les
biens saisissables du débiteur principal ...”; s.n.).

31 A.-S. BARTHEZ, D. HOUTCIEFF, op.cit., p. 580, nr. 796 (Il s‘agit d’éviter l'invocation purement
dilatoire du bénéfice de discussion”).

32 A -S. BARTHEZ, D. HOUTCIEFF, op.cit., p. 578, nr. 793 (,La caution peut en principe librement
renoncer au bénéfice de discussion, puisque celui-ci n’est instauré que dans son seul intérét”).
33 A. GOUREZEL, op.cit., p. 137, nr. 239 (,II est admis que la renonciation peut étre expresse ou
tacite ...”). De asemenea, pentru renuntarea tacita, S. PIEDELIEVRE, op.cit., p. 116, nr. 160 (,,La
renonciation (au bénéfice de discussion; n.n.) peut étre tacite ; elle résulte du fait de se laisser
poursuivre”).

34 E. LAMBERT, op.cit., p. 170 (... le bénéfice de discussion ne profite pas: - a la caution qui a
expressément renoncé a ce droit dans la convention de cautionnement ...”).

35 Ph. THERY, Ch. GUSBERS, Droit des stiretés, LGDJ, Paris, 2022, p. 95, nr. 93 (,La loi refuse
le bénéfice de discussion a la caution judiciaire ...”).
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autoritatea hotararii judecatoresti care ordona furnizarea unui fideiusor:
executarea sa nu trebuie sa fie suspendata prin exceptia de discutiune36.
Daca este admis, beneficiul de discutiune are ca efect suspendarea
procedurilor?”. In misura in care discutiunea nu a permis de a-1 dezinteresa
in totalitate pe creditor, acesta este in drept sa-si reia urmaririle contra
fideiusorului®s. Atunci cand creditorul intarzie urmarirea, el raspunde fata de
fideiusor, pana la concurenta valorii bunurilor indicate, pentru
insolvabilitatea debitorului principal survenita dupa indicarea bunurilor
sesizabile ale datornicului [art. 2295 alin. (2) C.civ. roman]. Altfel zis,
creditorul va suporta consecintele neglijentei sale de a urmari un debitor
solvabil in tot sau in parte’®. Dacd, spre exemplu, creditorul intarzie si
actioneze si debitorul videaza (i.e., goleste) un cont-creditor de 50.000 de euro

care ar fi putut fi urmarit, obligatia fideiusorului va fi diminuata cu atat*o.

36 Ph. SIMLER, op.cit., p. 561, nr. 539 (,,La solution est justifiée par Uautorité du jugement qui
ordonne la fourniture d’'une caution : son exécution ne doit pas étre suspendue par Uexception
de discussion”).

37 M. BOUDREAULT, M. LACHANCE, Les siiretés, 5¢ édition, Wilson & Lafleur, Montréal, 2022, p.
500, nr. 885 (,Lorsqu’il est admis, le bénéfice de discussion a pour effet de suspendre les
procédures”).

38 P, TAFFOREAU, C. HELAINE, op.cit., p. 83, nr. 96 (,Si la discussion n’a pas permis de
désintéresser totalement le créancier, celui-ci est en droit de reprendre ses poursuites contre
la caution”).

39 Ph. THERY, Ch. GIJSBERS, op.cit., p. 95-96, nr. 94 (,Autrement dit, le créancier supportera
les conséquences de sa négligence a poursuivre un débiteur solvable en tout ou partie”).

40 Ph. THERY, Ch. GIJSBERS, op.cit., p. 96, nr. 94 (,Si, par exemple, le créancier tarde d agir et
que le débiteur vide un compte créditeur de 50 000 euros qui aurait pu étre saisi, Lobligation
de la caution sera diminuée d‘autant”).

a1

SUBB Iurisprudentia nr. 2/2024



Adrian TAMBA: Fideiusiunea simpld si cea solidard — o vedere de ansamblu

4.

Beneficiul de diviziune.

Art. 2306 alin. (1) C.civ.fr. arata: ,Lorsque plusieurs personnes se
sont portées cautions de la méme dette, elles sont chacune tenues pour
le tout”™! (daca mai multe persoane s-au facut fideiusori ai aceleiasi
datorii, fiecare este tinuta pentru tot; t.n.). Alin. (2) al art. 2306
continua: ,Néanmoins, celle qui est poursuivie peut opposer au
créancier le bénéfice de division™? (cu toate acestea, cea care este
urmarita poate sa-i opuna creditorului beneficiului de diviziune; t.n.).

Art. 2349 C.civ.q. stabileste urmatoarele: ,Lorsque plusieurs
personnes se sont rendues cautions d’'un méme débiteur pour une
méme dette, chacune d’elles est obligée a toute la dette, mais elle peut
invoquer le bénéfice de division si elle n’y a pas renoncé expressément
a lavance™3 (daca mai multe persoane s-au facut fideiusori ai
aceluiasi debitor pentru aceeasi datorie, fiecare dintre ele este obligata
la toata datoria, dar ea poate invoca beneficiul de diviziune, daca n-a
renuntat la el in mod expres, in avans; t.n.).

Art. 2025 C.civ. luxemburghez semnaleaza: ,Lorsque plusieurs
personnes se sont rendues cautions d’'un méme débiteur pour une
méme dette, elles sont obligées chacune a toute la dette”## (daca mai
multe persoane s-au facut fideiusori ai aceluiasi debitor pentru aceeasi
datorie, fiecare astfel de persoana este obligata la toata datoria; t.n.).
Mai departe, art. 2026 alin. (1) al aceluiasi Cod civil specifica:
»<Néanmoins chacune d’elles peut, a moins qu’elle n’ait renoncé au
bénéfice de division, exiger que le créancier divise préalablement son
action, et la réduise a la part et portion de chaque caution™> (totusi,
fiecare dintre ele poate, cel putin dacd n-a renuntat la beneficiul de
diviziune, s ceara ca creditorul sa-si divizeze in prealabil actiunea si
s-o reduci la partea fiecarui fideiusor; t.n.).

Art. 2297 C.civ. roman mentioneaza cd ,atunci cind mai multe
persoane s-au constituit fideiusori ai aceluiasi debitor pentru aceeasi
datorie, fiecare dintre ele este obligata la intreaga datorie si va putea fi
urmarita ca atare, insa cel urmairit poate invoca beneficiul de
diviziune, daca nu a renuntat in mod expres la acesta”. Observam ca
art. 2297 C. civ. face vorbire despre ,cel urmarit” care poate utiliza

41 . LEVENEUR (annoté sous la direction de), Code civil, p. 1746.

42 1, LEVENEUR (annoté sous la direction de), Code civil, p. 1746.

43 J.-L. BAUDOUIN, Y. RENAUD, Code civil du Québec annoté, 24¢ édition, tome 2, p. 3791.

44 J. GUILLOT (annoté et commenté par), Code civil luxembourgeois, p. 1035.

45 J. GUILLOT (annoté et commenté par), Code civil luxembourgeois, p. 1035.
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beneficiul de diviziune, insa corecta ar fi fost sintagma ,,cea urmarita”,
caci in discutie este una dintre persoanele ce s-au pus in pozitia de
fideiusori.

In Franta, in contextul beneficiului de diviziune, vechiul
art. 2302 C.civ.fr. tinea seama de acelasi debitor si aceeasi datorie*¢. Azi, art.
2306 alin. (1) C.civ.fr. are de-a face doar cu aceeasi datorie, fara sa mai
pomeneasca necesitatea de a exista acelasi debitor. Anterior actualului art.
2306 alin. (1) C.civ.fr., doctrina rostea aceste vocabule: fideiusori avand
garantat codebitori solidari diferiti nu pot sa se prevaleze de beneficiul de
diviziune, caci chiar daca ei garanteaza, in acest caz, aceeasi datorie, ei nu
garanteaza acelasi debitor*’. Luand in considerare art. 2306 alin. (1) C.civ.fr.,
s-ar putea banui ca fideiusorii ai doi codebitori solidari distincti pot de acum
inainte sa se prevaleze de beneficiul de diviziune, In masura in care aceeasi

datorie este cea cautionata*s.

46 Y. BLANDIN, Réforme du droit des siiretés, LGDJ, Paris, 2022, p. 36 (,Anc. art. 2302 [:]
Lorsque plusieurs personnes se sont rendues cautions d'un méme débiteur pour une
méme dette, elles sont obligées chacune a toute la dette” [s.n.].

47 Ph. SIMLER, op.cit., p. 574, nr. 556 (... des cautions ayant garanti des codébiteurs solidaires
différents ne peuvent se prévaloir du bénéfice de division, car si elles garantissent, dans ce
cas, la méme dette, elles ne garantissent pas le méme débiteur”).

48 A, GOUEZEL, op.cit., p. 142, nr. 247 (,... les cautions de deux codébiteurs solidaires distincts
peuvent désormais se prévaloir du bénéfice de discussion (sic!; de division; n.n.), dans la
mesure ou c’est bien la méme dette qui est cautionnée”).
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Beneficiul de diviziune poate fi definit ca dreptul acordat unui
fideiusor de a solicita ca creditorul sa-si divida cererea intre fideiusorii
solvabili si sa-si reduca actiunea la partea de care fideiusorul urmarit este
tinut in cadrul datoriei#®. Simple consideratii de echitate justifica beneficiul
de diviziune?0.

Beneficiul de diviziune nu poate fi opus decat daca fideiusorul este
urmarit de creditorl. Daca nicio actiune n-a fost exercitata contra sa,
fideiusorul nu poate invoca beneficiul asa incat sa-1 oblige pe creditor sa
primeasca doar partea acelui garant si, astfel, fideiusorul sa fie liberat de
obligatiile sale52. Desigur, fideiusorul care vrea sd pund in opera beneficiul de
diviziune trebuie sd-1 ceard®. Instanta nu invoca din oficiu beneficiul de

diviziuned4.

49 M. BOUDREAULT, M. LACHANCE, op.cit., p. 500, nr. 888 (,Le bénéfice de division peut étre
défini comme le droit accordé a une caution d’exiger que le créancier divise sa réclamation
entre les cautions solvables et réduise son action a la seule part et portion dont la caution
poursuivie est tenue dans la dette”).

50 A.-S. BARTHEZ, D. HOUTCIEFF, op.cit., p. 583, nr. 800 (,,De simples considérations d’équité
Justifient ... qu'un cofidéjusseur poursuivi seul soit admis a exiger que le créancier divise son
recours et le réduise a la part et portion de chacun : tel est lobjet du bénéfice de division ...”).
51 &, LAMBERT, op.cit., p. 194 (,... le bénéfice de division ne peut étre opposé que lorsque la
caution est poursuivie par le créancier”).

52 f LAMBERT, op.cit., p. 194 (,,... si aucune action n’a été exercée contre elle, la caution ne peut
l'invoquer afin d’obliger le créancier a recevoir sa part et, ainsi, étre libérée de ses obligations
).

53 M. BOUDREAULT, M. Lachance, op.cit., p. 501, nr. 890 (,,La caution qui veut mettre en oeuvre
le bénéfice de division doit en faire la demande”).

54 £. LAMBERT, op.cit., p. 195 (,... le tribunal ne souléve pas d’office le bénéfice de division”).
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Fiecare dintre fideiusori poate, in mod liber, sa renunte la beneficiul
de diviziune, caci acesta nu este instaurat decat in interesul sau®5. Renuntarea
la acest beneficiu trebuie sa fie facuta de o maniera expresa si redactata in
termeni clari si precisi®® (art. 2297 C.civ. roman).

Merita precizat ca beneficiul de diviziune ar putea fi invocat de un
fideiusor legal, conventional sau judiciar®”.

Diviziunea nu are efect decat in privinta fideiusorului simplu care o
cere58, Creditorul va fi fortat sa-si reduca pretentiile la partea fiecarui garant
[art. 2298 alin. (1) C.civ. roman]. Determinarea acestei parti se stabileste prin
divizarea datoriei la numarul fideiusorilor solvabili iIn momentul in care
beneficiul de diviziune este pronuntat5?. Divizarea se face pe parti virile®® (i.e.,
egale). Iata un exemplu: fideiusorii A, B si C garanteaza o datorie de 900 de
lei. Creditorul il urmareste pe garantul A pentru toti cei 900 de lei. A invoca si
1i este acordat beneficiul de diviziune. Determinarea partii lui A se face prin
impartirea datoriei de 900 de lei la numaérul fideiusorilor solvabili
(presupunem ca toti cei trei garanti sunt solvabili); astfel, partea lui A este de

300 de lei. Finalmente, divizarea avand loc pe parti virile sau egale, portiunea

55 A.-S. BARTHEZ, D. HOUTCIEFF, op.cit., p. 586, nr. 806 (,,Chacune des cautions peut librement
renoncer au bénéfice de division, puisque celui-ci n’est instauré que dans son seul intérét”).
56 v, Karim, op.cit., p. 52-53, nr. 178 (,... la renonciation au bénéfice de division doit étre faite
de maniére expresse et rédigée en termes clairs et précis”).

57 £. LAMBERT, op.cit., p. 194 (,.... le bénéfice de division pourrait étre invoqué par une caution
légale, conventionnelle ou judiciaire”).

58 M. BOURASSIN, op.cit., p. 241, nr. 312 (,... la division n'a d’effet qu’'a I'égard de la caution
simple qui la demande ...”).

59 £. LAMBERT, op.cit., p. 196 (... la détermination de cette part s’établit en divisant la dette
par le nombre de cautions solvables au moment ol le bénéfice de division est prononceé”).

60 M. BOURASSIN, op.cit., p. 241, nr. 312 (,... la division se fait par parts viriles, c’est-i-
dire quil suffit de diviser le montant de la dette ou le montant garanti par le nombre de
cautions solvables”; s.n.).
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fiecarui fideiusor este de cate 300 de lei. Insolvabilitatea unui fideiusor in
clipa in care diviziunea este invocata este suportata de cei care sunt solvabili®!:
astfel, daca fideiusorul C este insolvabil In momentul invocarii beneficiului de
diviziune, aceasta insolvabilitate va fi suportata de fideiusorii solvabili A si B,
partea fiecaruia fiind de 450 de lei (i.e., cuantumul de 900 de lei impartit la

cei doi fideiusori ramasi solvabili®2).
1. Ill. Fideiusiunea solidara
5. In practicd, creditorii profesionisti (in particular, bancherii) cer o

fideiusiune solidara, de maniera sa impiedice fideiusorul sa se prevaleze de

beneficiile de discutiune si de diviziune®3.

61y, Picop, J.-J. ANSAULT, op.cit., p. 185, nr. 83 (,L’insolvabilité d’une caution au jour ot la
division est invoquée est supportée par celles qui sont solvables”).
62 Iptr-adevir, datoria trebuie si fie divizatd doar intre fideiusorii solvabili in momentul in care
beneficiul este acordat. M. BOUDREAULT, M. LACHANCE, op.cit., p. 501, nr. 891 (,,... la dette doit
étre divisée entre les seules cautions solvables au moment ot le bénéfice est octroyé”).
63 Y. Picop, J.-J. ANSAULT, op.cit., p. 181, nr. 82 bis (,Dans la pratique, les créanciers
professionels (en particulier les banquiers) exigent un cautionnement solidaire, de facon a
empécher la caution de se prévaloir des bénéfices de discussion et de division”).
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6. Art. 2290 C.civ.fr. scoate in lumina: ,Le cautionnement est simple ou
solidaire [alin. (1)]. La solidarité peut étre stipulée entre la caution et
le débiteur principal, entre les cautions, ou entre eux tous [alin. (2)]”0#
(Fideiusiunea este simpla sau solidara [alin. (1)]. Solidaritatea poate
fi stipulata intre fideiusor si debitorul principal, intre fideiusori sau
intre ei toti [alin. (2)]; t.n.).

Art. 2352, teza I C.civ.q. vine cu urmatoarele precizari: ,,Lorsque la
caution s’oblige, avec le débiteur principal, en prenant la
qualification de caution solidaire ou de codébiteur solidaire, elle ne
peut plus invoquer les bénéfices de discussion et de division ...”? (daca
fideiusorul se obligd, cu debitorul principal, ludnd calificarea de
fideiusor solidar ori de codebitor solidar, nu mai poate invoca
beneficiile de discutiune si de diviziune; t.n.).

Art. 2021 C. civ. luxemburghez face aluzie la fideiusorul ce se poate
obliga in solidar cu debitorul®®.

Art. 2300 C. civ. roman semnaleaza ca ,atunci cand se obliga
impreuna cu debitorul principal cu titlu de fideiusor solidar sau de
codebitor solidar, fideiusorul nu mai poate invoca beneficiile de
discutiune si de diviziune”.

7. Solidaritatea poate fi stipulata fie intre fideiusor si debitor (1), fie intre
fideiusori (i1), fie, in acelasi timp, intre fideiusori, pe de-o parte si, pe de alta
parte, intre fiecare fideiusor si debitorul principal¢” (iii). Solidaritatea, asadar,

apare ca verticala®® (i.e., intre fideiusor si debitorul principal) sau orizontala%®

64 [, LEVENEUR (annoté sous la direction de), Code civil, p. 1743.

65 J -L. BAUDOUIN, Y. RENAUD, Code civil du Québec annoté, 24¢ édition, tome 2, p. 3793.

66 . GuILLOT (annoté et commenté par), Code civil luxembourgeois, p. 1034 (,Art. 2021 [:] ...
a moins qu'elle (i.e., la caution ; n.n.) ne se soit obligée solidairement avec le débiteur ...”).

67 P, TAFFOREAU, C. HELAINE, op.cit., p. 88, nr. 108 (,La solidarité peut étre stipulée soit entre
la caution et le débiteur ..., soit entre les cautions ..., soit ... a la fois entre les cautions, d’une
part, et, dautre part, entre chaque caution et le débiteur principal ...”).

68 J. FRANCOIS, op.cit., p. 39, nr. 53 (,La solidarité verticale est celle qui gouverne les rapports
de chaque caution avec le débiteur principal ...”).

69 J. FRANCOIS, op.cit., p. 39, nr. 53 (... la solidarité horizontale est celle qui gouverne les
relations des cautions les unes avec les autres”).
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(i.e., intre cofideiusori) ori atat verticala cat si orizontala (i.e., intre
cofideiusori cat si cu debitorul principal)70.

Bineinteles, pare cu totul acceptabil sa ne intrebam cum ia nastere o
fideiusiune solidara? Dintru inceput, ne amintim ca solidaritatea trebuie sa
rezulte dintr-o vointa clara si precisa si trebuie sa fie exclusa in caz de
indoiald”!; solidaritatea nu se prezumi (art. 1445 C.civ. roman). In mod
obisnuit, astfel, o clauza de solidaritate se impune stipulata in fideiusiune?”2.
Totusi, cateodata, solidaritatea se prezuma. Art. 1525 alin. (2) C.civ.q.
pretinde ca ,elle (i.e., la solidarité; n.n.) est ... présumée entre les débiteurs
d’une obligation contractée pour le service ou lexploitation dune
entreprise”’® (solidaritatea este prezumatd intre debitorii unei obligatii
contractate pentru serviciul sau exploatarea unei intreprinderi; t.n.). Aproape
identic, art. 1446 C.civ. roman evidentiaza ca ,solidaritatea se prezumda intre
debitorii unet obligatii contractate in exercitiul activitatii unei intreprinderi

...”. Asa fiind, In Québec si in Romania, solidaritatea poate fi, de asemenea,

70 A. GOUEZEL, op.cit., p. 39-40, nr. 64 (,,... celle-ci (i.e., la solidarité; n.n.) peut exister entre la
ou les cautions et le débiteur principal (solidarité verticale), entre les cofidéjusseurs eux-
mémes (solidarité horizontale) ou entre les cofidéjusseurs eux-mémes ainsi qu’avec le débiteur
principal (solidarité verticale et horizontale)”).

71 L. BOUGEROL, G. MEGRET, Le guide du cautionnement et autres siiretés personnelles, 1
édition, Dalloz, Paris, 2022, p. 90, nr. 13.53 (,... la solidarité doit résulter d’une volonté claire
et précise, et doit étre exclue en cas de doute”).

72 M. BOURASSIN, op.cit., p. 240, nr. 308 (,... une clause de solidarité est stipulée dans le
cautionnement ...”). De asemenea, E. LAMBERT, op.cit., p. 218 (, ... la solidarité résulte d’'une
stipulation dans le contrat de cautionnement ...”).

73 J.-L. BAUDOUIN, Y. RENAUD, Code civil du Québec annoté, 24¢ édition, tome 2, p. 2438.
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prezumata intre fideiusorii care garanteaza executarea obligatiei contractate
in cursul activitatilor unei intreprinderi’+.

8. In Québec, art. 2352 C.civ.q. tine seama de posibilitatea ca fideiusorul
sa se oblige, alaturi de debitor, luand calificarea, inter alia, de codebitor
solidar’’. Asemanator, art. 2300 C.civ. roman imbratiseaza ipoteza
fideiusorului care se poate obliga, impreuna cu datornicul principal, cu titlu
de codebitor solidar. Iata, atunci, ce ne este posibil sa ne interogam:
fideiusorul solidar este un fel de codebitor solidar?

Referindu-se la fideiusiunea solidara (intre garant si debitorul
principal), un autor opineaza ca fideiusorul se transforma intr-un datornic
principal obligat in solidar cu debitorul principal initial, astfel incat creditorul
se vede dotat cu doi debitori principali tinuti solidar’¢. Punctul de vedere nu
ne pare convingitor. Intr-adevir, fideiusorul care se angajeazi solidar cu
debitorul principal ramane, evident, un fideiusor: el nu devine un codebitor
solidar al obligatiei principale?”.

Dupa cum bine s-a spus, chiar solidar, fideiusorul raméane un debitor
accesoriu, un garant; el nu poate fi asimilat unui codebitor solidar, care este

tinut cu titlu principal’s.

74 V. KARIM, op.cit., p. 56, nr. 189 (,La solidarité peut aussi étre présumée entre les cautions
qui garantissent lexécution de lobligation contractée dans le cours des activités d’une
entreprise”).
75 J.-L. BAUDOUIN, Y. RENAUD, Code civil du Québec annoté, 24¢ édition, tome 2, p. 3793.
76 P. VASILESCU, Drept civil. Obligatii, editia a 3-a, Hamangiu, Bucuresti, 2024, p. 167-168.
77 E. LAMBERT, op.cit., p. 221 (,... la caution qui s’engage solidairement avec le débiteur
principal demeure évidemment une caution : elle ne devient pas un codébiteur solidaire de
lobligation principale”).
78 A. GOUEZEL, op.cit., p. 41, nr. 67 (,,... méme solidaire, la caution reste un débiteur accessoire,
un garant ; elle ne peut donc pas étre assimilé a un codébiteur solidaire, qui est tenu a titre
principal”).
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Bineinteles, cateva diferente pot fi detectate intre fideiusorul solidar si
codebitorul solidar. Fideiusorul solidar, fiind un garant personal, nu trebuie
sa suporte nicio contributie definitiva la datorie’®; unul dintre caracterele
esentiale ale garantiei personale este tocmai absenta de contributie la datorie
din partea garantului®?. Astfel, fideiusorul solidar, daca il plateste pe creditor,
va recupera tot de la debitorul principal, asa incat sa nu contribuie definitiv la
datorie. Codebitorul solidar, insa, contribuie partial la datoria totalas! [art.
1456 alin. (1) C. civ. roman]. In sfarsit, beneficiul de cesiune de actiuni (i.e.,
beneficiul de subrogatie)’? i-a fost refuzat codebitorului solidar, insa
recunoscut fideiusorului solidars?.

9. Efectul principal al calificarii de fideiusiune solidara este suprimarea
beneficiilor de discutiune si de diviziune$4. Desigur, nuantdrile trebuie sa
interving; astfel, este intru totul util sa diferentiem diversele figuri ale

solidaritatii in domeniul fideiusiunii.

79 M. CABRILLAC, Ch. MOULY, S. CABRILLAC, Ph. PETEL, Droit des siiretés, 11¢ édition, LexisNexis,
Paris, 2022, p. 29, nr. 27 (,, ... le garant qui ne doit supporter aucune contribution définitive”).
80 M. CaBriLLAC, Ch. MouLy, S. CABRILLAC, Ph. PETEL, op.cit., p. 26, nr. 23 (,La stireté
personnelle se reconnait a la réunion de deux caracteéres essentiels : ... création d’un droit
de créance supplémentaire; ... absence de contribution a la dette par le garant”; s.n.).
81 M. CABRILLAC, Ch. MOULY, S. CABRILLAC, Ph. PETEL, op.cit., p. 29, nr. 27 (,La contribution
partielle a la dette totale qu’assure le codébiteur solidaire ...” ; s.n.).

82 ph. SIMLER, op.cit., p. 833, nr. 831 (,... une cause de décharge de la caution empruntée au
droit romain, appelée « bénéfice de cession d’actions » ou « bénéfice de
subrogation »” ; s.n.).

83 Ph. SIMLER, op.cit., p. 97, nr. 89 (, ... le bénéfice de cession d’actions [...] a été refusé au
codébiteur solidaire [...], mais reconnu a la caution solidaire ...”).

84 H. WESTENDORF, Les siiretés et garanties du crédit en droit luxembourgeois, tome 3, Les
stiretés personnelles, 2¢ édition, Editions Larcier-Intersentia, Bruxelles, 2023, p. 196, nr. 343
(,L’effet principal de la qualification de cautionnement solidaire est la suppression des
bénéfices de discussion et de division”).
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Intai, ne va preocupa cazul solidarititii ce este, in acelasi timp,
orizontalad si verticald, existand intre fideiusori si intre fiecare fideiusor si
debitorul principal; in aceasta ipoteza, solidaritatea exclude atat beneficiul de
diviziune, cat si beneficiul de discutiuness.

Apoi, solidaritatea cu debitorul (i.e., verticala) il priveaza pe fideiusor
de beneficiul de discutiunes®.

In fine, solidaritatea intre fideiusori (i.e., orizontald) 1i lipseste de
beneficiul de diviziune3’. Bineinteles, vom sublinia ca fideiusorii solidari cu
debitorul, dar nu si intre ei, pot opune beneficiul de diviziune8s.

In Québec, poate fi detectat un caz ... curios. In Société d’aide au
développement des collectivités (SADC) de Nicolet-Bécancour c. Désilets,
instanta a pretins urmatoarele: semnarea unui contract de fideiusiune distinct
de cétre fiecare fideiusor nu implica o solidaritate intre respectivii fideiusori,

ci doar cu debitorul principal; fideiusorii nu pot, asadar, invoca beneficiul de

85 M. BOURASSIN, op.cit., p. 243, nr. 317 (,Solidarité a la fois horizontale et verticale,
entre les cautions et entre chaque caution et le débiteur principal. Dans cette
hypothése, la solidarité exclut certainement tant le bénéfice de division, que le bénéfice de
discussion”; s.a).

86 A. GOUEZEL, op.cit., p. 40, nr. 66 (... la solidarité avec le débiteur prive la caution du
bénéfice de discussion ...”).

87 A. GOUEZEL, op.cit., p. 40, nr. 66 (,... la solidarité entre les cautions les prive du bénéfice de
division ...”).

88 Ph. SIMLER, La réforme du droit des siiretés. Commentaire article par article, LexisNexis,
Paris, 2022, p. 47, nr. 41 (,... les cautions solidaires avec le débiteur, mais non entre elles
peuvent opposer le bénéfice de division”). Totodatd, Ph. SIMLER, Ph. DELEBECQUE, op.cit., p.
240, nr. 211 (,,... les cautions non solidaires entre elles, fussent-elles solidaires avec le débiteur,
peuvent invoquer le bénéfice de division”).
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diviziune intre ei®®. In viziunea curtii, pare-se, fideiusorii nu erau solidari intre
ei, ci numai cu debitorul, si, cu toate acestea, nu li se recunostea beneficiul de
diviziune. Lucrurile, probabil, stau altfel. Precum scriu unii, un angajament
solidar al fideiusorilor cu debitorul, in absenta solidaritatii stipulate intre
fideiusori, n-ar trebui sa antreneze decat pierderea beneficiului de discutiune

si nu disparitia beneficiului de diviziune?°.

Concluzii

10. Distinctia dintre fideiusiunea simpla si cea solidara reveleaza un
anumit divort intre practici si lege®!. In regula generali, fideiusiunea este
simpli®2. Fideiusiunea solidari este, in drept, exceptionald?®. In fapt,
fideiusiunea este, foarte des, solidar#%+. In practici, fideiusiunea simpl4, adici

non-solidara, este rarisima®s.

89 Société d’aide au développement des collectivités (SADC) de NICOLET-BECANCOUR c.
DESILETS, (C.Q., 2005-04-07), in J.-L. BAUDOUIN, Y. RENAUD, Code civil du Québec annoté, 24¢
édition, tome 2, p. 3795 (,,La signature d’un contrat de cautionnement distinct par chaque
caution n'emporte pas solidarité entre elles, mais seulement avec le débiteur principal. Les
cautions ne peuvent donc invoquer le bénéfice de division entre elles™).

90 M. BOUDREAULT, M. LACHANCE, op.cit., p. 500, nr. 889, nota de subsol nr. 2381 (,... un
engagement solidaire des cautions avec le débiteur, en l'absence de solidarité stipulée entre
les cautions, ne devrait entrainer que la perte du bénéfice de discussion et non la disparition
du bénéfice de division ...”).

91 J. FRANGOIS, op.cit., p. 34, nr. 47 (,La distinction du cautionnement simple et solidaire révéle
un certain divorce entre la pratique et la loi”).

92V, KARIM, op.cit., p. 49, nr. 166 (,En régle générale, le cautionnement est simple ...”).

93 L. AYNES, P. CROCQ, A. AYNES, op.cit., p. 77 (,Le cautionnement solidaire est, en droit,
exceptionnel ...”).

94 L. AYNES, P. CROCQ, A. AYNES, op.cit., p. 77 (,En fait, le cautionnement est trés souvent
solidaire ...”).

95 J. FRANCOIS, op.cit., p. 34, nr. 47 (,En pratique, le cautionnement simple, c’est-a-dire non
solidaire, est rarissime”).
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Fideiusiunea simpla confera doua avantaje, in comparatie cu
fideiusiunea solidara: beneficiul de discutiune (supra., nr. 3) si beneficiul de
diviziune® (supra., nr. 4).

Creditorii profesionisti (in particular, bancherii) cer o fideiusiune
solidara, de maniera sa impiedice fideiusorul sa se prevaleze de beneficiile de
discutiune si de diviziune?’. Asadar, efectul principal al calificarii de
fideiusiune solidara este suprimarea beneficiilor de discutiune si de
diviziune®8. Desigur, fideiusorul solidar nu se confunda cu un codebitor
solidar. Chiar solidar, fideiusorul rdméane un debitor accesoriu, ceea ce

interzice sa fie asimilat unui codebitor solidar?.

96 A. CUNY de la VERRYERE, V. De MEESTER, op.cit., p. 42, nr. 58 (,,Celui-ci (i.e., le cautionnement
simple; n.n.) confére deux avantages en comparaison du cautionnement solidaire: le bénéfice
de discussion ... et le bénéfice de division ...”).

97 Y. PicoD, J.-J. ANSAULT, op.cit., p. 181, nr. 82 bis (,, ... les créanciers professionnels (en
particulier les banquiers) exigent un cautionnement solidaire, de fagcon a empécher la caution
de se prévaloir des bénéfices de discussion et de division”).

98 H. WESTENDORF, op.cit., p. 196, nr. 343 (,Leffet principal de la qualification de
cautionnement solidaire est la suppression des bénéfices de discussion et de division”).

99 J. FRANCOIS, op.cit., p. 36, nr. 49 (,Méme solidaire, la caution reste un débiteur accessoire,
ce qui interdit de Uassimiler a un codébiteur solidaire”).
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Abstract: Current paper aims to emphasise that, over the time, it has been
proven that the accuracy of an analysis of criminal procedural law is accomplished
only whether it is certified by the conviction that norms and decisions of national and
European courts enshrine and guarantee human rights. Thus, the legislation in
criminal procedural matters can be rationalized compulsorily starting from European
premises — “the unit of European conventionality” — and going further to
constitutional, organic and ordinary normative requirements.

In the same time, from a methodological point of view, for reaching the
human rights goals in criminal procedures, it is crucial to be adopted an approach
which includes the requirement for the provisions of the Criminal Procedure Code to
be interpreted in the light of the general principles of the criminal trial — many of
these principles being principles of human rights, in fact. Equally, indispensable
appears the feature of the principle of subsidiarity of European protection of human
rights which underlines the role of the main guarantees of the European Convention
on Human Rights for national judicial authorities.

Whether a hierarchy of the rights relevant for criminal procedures is
established, the right to defense should be one of the most important rights to discuss.
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This traditional approach underlines the horizontal effects of the right to defense, like
the need to have regulated the defense of the suspect or the accused by Code of
Criminal Procedure. Alike, the vertical effects of the right to defense complete the
challenges for national judicial authorities. In this context, it has to be accentuated
the role of the prosecutor within the criminal investigation and prosecution phase,
respectively the prosecutor must defend the legal order and fundamental rights.

Beyond legal techniques, an exquisite study of the right of the defense must
contain interdisciplinary references which value the current requirements for
emancipation in criminal procedural matters focused on the legal education of civil
society and the change of mentality of judicial authorities.

Keywords: right to defense, prosecutor, criminal investigation, legal order
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European premises

The European standard for the protection of human rights is
consecrated at the level of the two essential European intergovernmental
organizations in a double, but unitary version of reference to normative and
jurisprudential benchmarks. Thus, “the unit of conventionality” of the Council
of Europe, represented by the European Convention on Human Rights, its 16
Additional Protocols and the jurisprudence of the European Court of Human
Rights, highlights its importance both at the regional and national level,
through the constant reporting to it done by national and European
magistrates. The second European standard, inspired in its substance by the
Council of Europe, is the one belonging to the European Union and it is
formed by the Charter of Fundamental Rights and the case law of the Court of
Justice of the European Union.

The desire to set a common standard for both European
intergovernmental organizations will become a reality with the accession of
the European Union to the European Convention on Human Rights regulated
by the Treaty of Lisbon: "Fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms
and as they result from the constitutional traditions common to the Member
States, shall constitute general principles of the Union's law”1.

Beyond these normative benchmarks of a general nature in the field of
human rights - the European Convention of Human Rights and the Charter of
Fundamental Rights of European Union, as well as other normative acts

adopted to the level of the European Union, must be taken into account, in

1 Article 6 paragraph 3 of the Treaty of Lisbon, which was signed on 13 December 2007 and
entered into force on 1 December 2009; online: https://eur-lex.europa.eu/legal-
content/RO/TXT/PDF/?uri=CELEX:12007L/TXT.
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criminal procedural matters, in order to contribute to the identification of a
set of procedural guarantees common to all member States, which have to
constitute the minimum standard for the protection of the rights of persons
who are suspected or accused in criminal proceedings.

European secondary legislation has focused on the specific guarantees
of the suspect and the accused, regulating them in separate directives,
depending on the awareness of the urgency of intervention at the European
level in the context of frequent violations of the structural elements of the
right to a fair trial. The first procedural guarantee that has been regulated is
the one aimed at the right to interpretation and translation? in the context of
the increase in cross-border crime and not only. But the right that represents
the foundation of the guarantee offered to those who do not speak or
understand the language in which the judicial procedure is carried out is the
right to information about the rights of suspects or defendants in different
procedural stages?® covered by a second directive essential to criminal judicial
procedures. Inextricably linked with the right to information, within the
European Union directives, are consecrated other essential rights such as "the
right to have access to a lawyer in criminal proceedings and European arrest
warrant proceedings, the right for a third party to be informed following
deprivation of liberty, the right to communicate with third parties and

consular authorities during deprivation of liberty, the right to legal assistance

2 Directive 2010/64/EU of the European Parliament and of the EU Council of 20 October 2010
on the right to interpretation and translation in criminal proceedings, online: https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L :2010:280:0001:0007:ro:PDF
3 Directive 2012/13/EU of the European Parliament and of the EU Council of 22 May 2012 on
the right to information in criminal proceedings, online: https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L: 2012:142:0001:0010:RO:PDF
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if the defendants do not have sufficient financial resources”. The context of
criminal trials carried out in absentia — a general procedural exception — and,
especially, criminal trials with an arrested defendant has justified a European
normative intervention that strengthened elements guaranteeing the
presumption of innocence and the sensitive right to be present at the trial in
criminal proceedings®. Last but not least, the procedural guarantees for
children who are suspected or accused in criminal proceedings® has
constituted a concern for European legislator in order to offer additional
guarantees.

Rules adopted by European Parliament and Council of the European
Union has assigned the obligation for victims of crime to be treated with
respect and to enjoy adequate protection, to get the proper support and to
access to justice, targeting specific groups of victims such as children, victims

human trafficking and victims of terrorism?’.

4 Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on
the right of access to a lawyer in criminal proceedings and European arrest warrant
proceedings, as well as the right for a third party to be informed following deprivation of liberty
and the right to communicate with third parties and consular authorities during deprivation of
liberty, online: https://eur-lex.europa.eu/legal-
content/RO/TXT/?qid=1450449360102&uri=CELEX:32013L0048

5 Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on
the strengthening of certain aspects of the presumption of innocence and the right to be present
at trial in criminal proceedings, online: https://eur-lex.europa.eu  /legal-
content/RO/TXT/?uri=CELEX%3A32016L0343

6 Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on
procedural guarantees for children who are suspected or accused persons in criminal
proceedings, online: https://eur-lex.europa.eu/legal-content/RO
/TXT/PDF/?uri=0J:L:2016:132:FULL&from=EN.

7 Directive 2012/29/EU of the European Parliament and of the EU Council of 25 October 2012

establishing minimum standards on the rights, support and protection of victims of crime and
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1. National premises

The status of member State in the main European intergovernmental
organizations forced the Romanian legislator to adopt and to transpose into
the national normative acts fundamental principles of human rights as an
obligation deriving from the ratification of the constitutive or specialized
European normative documents in this field. Thus, "the Romanian state
undertakes to fulfil exactly and in good faith its obligations from the treaties
to which it is a party"8. In order to ensure a coherence and, at the same time,
a unitary perspective of the entire Romanian normative framework, a
complex strategy was created in order to amend both constitutional
provisions and organic and ordinary laws, although once ratified the
European and international treaties are becoming part of the Romanian law®.
Constitutional provisions refer to conflicts between Romanian fundamental
law and treaties, being recommended a practical solution: "if a treaty to which
Romania is to become a party contains provisions contrary to the
Constitution, its ratification can only take place after the revision of the
Constitution"10.

The openness towards the internalization of the fundamental values of
human rights is marked by the granting of a superior position to the human

rights treaties in relation to the domestic laws: ”If there are inconsistencies

replacing Council Framework Decision 2001/220/JHA, online: https:// eur-
lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:32012L0029&from=EN.
8 Article 11 paragraph 1 of Romanian Constitution, Amended and supplemented by the Law on
the revision of the Romanian Constitution no. 429/2003, published in the Official Gazette of
Romania, Part I, no. 758 of October 29, 2003, republished by the Legislative Council, published
in the Official Gazette of Romania no. 767 of October 31 2003.
9 Article 11 paragraph 2 of the Romanian Constitution.
10 Article 11 paragraph 3 of the Romanian Constitution.
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between the pacts and treaties regarding fundamental human rights, to which
Romania is a party, and the internal laws, the international regulations take
precedence, unless the Constitution or internal laws contain more favourable
provisions”!! — as the rule in the matter, the exception being accepted only in
the situation of the establishment at the national level of a higher standard of
human rights protection against the international regulations that constitute
the common standard.

The constitutional norm that regulates human rights fulfils the role of
"mediator" of the relations between ordinary and organic internal laws and
international norms in the field of human rights, facilitating the full
assumption of international obligations by the Romanian authorities. Thus, it
is provided that "the constitutional provisions regarding the rights and
freedoms of citizens will be interpreted and applied in accordance with the
Universal Declaration of Human Rights, with the pacts and other treaties to
which Romania is a party"12. As well, in Romanian organic law it is specified
that "the norms of criminal procedure aim to ensure the effective exercise of
the powers of the judicial authorities with the guarantee of the rights of the
parties and the other participants in the criminal process so that the
provisions of the Constitution, the constitutive treaties of the European Union
and of the other regulations of the European Union in criminal procedural
matters, pacts and treaties regarding fundamental human rights to which
Romania is a party"13. This double regulation of the application by Romanian

magistrates of the legal principles surrounding the field of human rights

11 Article 20 paragraph 2 of the Romanian Constitution.
12 Article 20 paragraph 1 of the Romanian Constitution.
13 Article 20 paragraph 1 of Romanian Code of Criminal Procedure; Law no. 135/2010
regarding the New Code of Criminal Procedure, published in the Official Gazette no. 486 of July
15, 2010, in force since February 1, 2014.
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provided by international treaties attests the indispensable nature of these
obligations, Romanian magistrates fulfilling the role of main guarantors of
normative acts in the field of human rights, European and international
magistrates having a secondary role based on the principle of subsidiarity of
European and international mechanisms in the field of human rights.

The provisions of the current Romanian Criminal Procedure Code,
whether they establish the role and purpose of the rules of criminal procedure,
or whether they provide the fundamental principles of the criminal process,
highlight the four normative and jurisprudential benchmarks to which
Romanian magistrates must refer constantly in a cumulative and not
alternative manner, in own activity in order to satisfy the criterion of its
efficiency: the Romanian Criminal Procedure Code, the Constitution, the
treaties and other regulations of the European Union in criminal procedural
matters, the pacts and treaties regarding fundamental human rights to which
Romania is a party.

The provisions of the current Romanian Criminal Procedure Code
must be interpreted in the light of the general principles of the criminal
procedure regardless whether these are principles specific to the criminal
procedural law, such as the legality of the criminal process, finding out the
truth, the obligation to initiate and exercise the criminal action or they are
principles specific to human rights field, with reference to particularly to
social values essential for a democratic society such as the absolute right ne
bis in idem, the relative rights to respect for human dignity and private life,
the right to freedom and security, and the latter, the right to a fair trial with
general guarantee elements - the fair, public character and reasonable term of
the criminal process - and with specific guarantee elements - presumption of

innocence, right to defense and the right to an interpreter.
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1. Fundamental European principles

A fundamental European principle in human rights establishes as a
premises that European Convention on Human Rights does not intend to
guarantee theoretical or illusory rights, but only concrete and effective
rightsi4.

Another fundamental European principle specifies that national
authorities are most entitled to act to prevent and remedy any alleged
violations of the European Convention on Human Rights. As is has been
already mentioned, the national judicial authorities are the main guarantors

of the European Convention of Human Rights!5.

V. Correlation between prosecutor and suspect or defendant

The procedural phase that is particularly relevant to highlight the
correlation between the judicial authorities whose main duties are the defense
of the legal order and fundamental rights is the criminal pre-trial phase, the
prosecutor being the judicial authority that has been subject to changes in its
duties by the decisions of the European Court of Human Rights.

The perspectives considered by the European judges in their
judgments emphasize the dimensions of the relationship between the
criminal judicial authorities and the main private actor of the criminal
process: the defendant. The legal dimension of the reports is the one that

appears to be the most incident and the most analysed within the national and

14 ECHR, Artico v. Italy, judgment of May 13, 1980,
ECLI:CE:ECHR:1980:0513JUD000669474.
15 ECHR, Varnava and others v. Turkey, judgment of September 18, 2009,
ECLI:CE:ECHR:2009:0918JUD001606490.
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European judicial procedures. The human dimension, which is imposed in
particular by the standards specific to the field of human rights, and the
political dimension, which cannot be omitted, are outlined by the dynamics of
intrinsic and extrinsic approaches applied to the activity of the criminal

investigation authorities.
A. The human dimension

The fundamental landmarks of the human dimension of the
relationship between the prosecutor and the suspect or defendant are
constituted by social values protected by all normative acts in the field of
human rights at the national, regional or international level: human dignity,

physical integrity, mental integrity.
1. The human dimension — Dignity

The fundamental right to human dignity represents the quintessence
of any catalogue of human rights, its special status being conferred by its
express consecration in the Universal Declaration of Human Rights, but also
in the most recent European normative act in the field of human rights.
Likewise, it must be accepted that the dignity of the person constitutes not an
ordinary fundamental right, but represents “the very basis of fundamental
rights provided in any human rights catalogue”1¢. The dignity of the person is

part of the substance of the rights registered in the catalogues of rights. None

16 Explanations of the Charter for fundamental rights of European Union, (2007/C 303/02),
Official Journal of EU, C 303/17, 14 December 2007, online: https://eur-lex.europa.eu/legal-
content/RO/TXT/HTML/?uri=CELEX:32007X1214(01).
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of the rights enshrined in national, European or international normative acts
can be invoked without affecting the dignity of another person?’.

Precisely because of its essential place in the set of social values
protected by rights, human dignity has become a fundamental landmark in
the establishment and conduct of judicial activity, especially in its initial
procedural phase. Moreover, the Romanian normative acts that govern the
judicial system enshrine the general fundamental principles according to
which prosecutors exercise their functions in accordance with the law,
respecting and protecting human dignity and defending the rights of the
person.

The same principle of human dignity is also provided as a specific
principle for the criminal process, thus establishing an essential standard for
the activity of both criminal investigation authorities and judges: "Any person
who is under criminal investigation or trial must be treated with respect for

human dignity"18.

2. The human dimension - Degrading treatments

The social value of human dignity is also placed at the core of the right
to mental integrity, imposing certain constants of the attitude shown by the
prosecutor. Behaviours and attitudes contrary to human rights standards take
various forms and target different procedural stages: trivial humiliation of a

person in front of other people, who may be forced to act against his will and

17 ECJ, Case C-377/98, Netherlands v. European Parliament and Council, Rec. 2001, p. I-
7079, paragraphs 70-77, online: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:61998CJ0377.

18 Article 11 paragraph 1 of Romanian Criminal Procedure Code.
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conscience!?, vexatious measures2?, discrimination?!, verbal and non-verbal

language that inspires feelings of fear, anguish and inferiority?22.

3. The human dimension - Inhuman treatments

The suspect's or defendant's right to integrity is also protected in its
physical form, alongside the mental one. In order to meet the constituent
elements of the absolute rights provided by the normative acts in the form of
prohibitions, the criminal investigation authorities must cause mental and
physical suffering of particular intensity?23.

Although these variants of behaviour involving the use of physical
force against a suspect or defendant are incompatible with the standards of a
democratic society, situations which have been brought to the attention of
European judges demonstrate a contrary practice. The example set by the in-
depth interrogations can only attest that the use of violence is administrative

practice. In this context, the impact of the official tolerance preferred by the

1 ECHR, Tyrer v. United Kingdom, judgment of April 25, 1978, online:
ECLI:CE:ECHR:1978:0425JUD000585672.
20 ECHR, Pendiuc v. Romania, judgment of February 14, 2017, online:
ECLI:CE:ECHR:2017:0214JUD001760515.
2 ECHR, Stoica v. Romania, judgment of March 4, 2008,
ECLI:CE:ECHR:2008:0304JUD004272202.
2 ECHR, Kudla . Poland,  judgment of October 26, 2000,
ECLI:CE:ECHR:2000:1026JUD003021096; Pantea v. Romania, judgment of June 3, 2003,
ECLI:CE:ECHR:2003:0603JUD003334396.
23 ECHR, Poede v. Romania, judgment of September 15, 2015.
ECLI:CE:ECHR:2015:0915JUD004054911; Cazan v. Romania, judgment of April 5, 2016,
ECLI:CE:ECHR:2016:0405JUD003005012.
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competent authorities, such as omitting to take immediate measures to stop
the violation of rights, must also be identified?#.

A peculiarity in the case law of the European Court of Human Rights
is represented by the position of the European judges regarding the
interpretation of the principle of positive obligations, both substantive
obligations and procedural obligations, which belong to the criminal
investigations and prosecution authorities. Representing an important
jurisprudential change, currently, the burden of proof of the aggressive acts
belongs to the judicial authorities when a person is in their custody. This
principle applies even if the person is in a context other than actual

deprivation of liberty, such as an identity check or a simple interrogation?5.
B. The legal dimension

The legal dimension of the relationship between the criminal
investigation authorities and the suspect or defendant has at its core general
fundamental guarantees recognized by the common European standards
regarding the judicial system - independence, impartiality - but also
guarantees specific to the material criminal sphere of the object of a judicial
procedure: in dubio pro reo. Equally important is the principle of good faith

of criminal investigation authorities in carrying out their own activities.

1. Independence

Although expressly enshrined in the normative acts in the field of

human rights with direct reference to the courts, the guarantee of

24 ECHR, Ireland v. The United Kingdom, judgment of January 18, 1978,
ECLI:CE:ECHR:1978:0118JUD000531071.
25 ECHR, Bouyid wv. Belgium, judgment of September 25, 2015,
ECLI:CE:ECHR:2013:1121JUD002338009.
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independence was analysed by the European judges and related to the activity
of the prosecutors, especially due to the controversial form of regulation in
the Romanian normative acts.

The natural similarity of the wording of the constitutional and organic
texts strengthens the guidelines of the organization and activity of the
prosecutor's offices - independence, impartiality and hierarchical control —
but also sharpens the controversies caused by the principle of the Public
Ministry's operation "under the authority of the Minister of Justice"26. It is
precisely this adjacent principle that led European judges, despite the nuances
within the organic law regarding the relations between prosecutors and courts
and other state authorities, to rule, regardless of the violated right — the right
to a fair trial?” or the right to freedom and security?® that in Romania,
prosecutors do not meet the condition of independence in relation to the
executive power due to the double relationship of subordination they have as
representatives of the Public Ministry: first, the subordination to the General
Prosecutor, then so called subordination to the Minister of Justice.

The clarifications established by the Strasbourg judges regarding the

notion of magistrate and the possibility of including prosecutors within

26 Article 132 paragraph 1 of Romanian Constitution.

21 ECHR, Vasilescu v. Romania, judgment of May 28, 1998,
ECLI:CE:ECHR:1998:0522JUD002705395: Analyzing article 6 paragraph 1 of the
Convention, it was specified that in Romania, prosecutors, acting as representatives of the
Public Ministry, are subordinated, first, to the general prosecutor, then to the minister of
justice, they do not fulfill the condition of independence in relation to the executive power.

28 ECHR, Pantea . Romania, judgment of June 3, 2003,
ECLI:CE:ECHR:2003:0603JUD003334396: "The Court does not identify any reason that
would lead to a different conclusion in the case, this time, on the grounds of Art. 5.3 of the
Convention, since independence from the executive is included among the guarantees implied
by the notion of 'magistrate’, in the sense of Art. 5.3 of the Convention."
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magistrates focus on the ability to exercise judicial functions as they present
guarantees against arbitrariness and unjustified deprivation of liberty and
highlight the need for independence in towards the executive and the
parties?9.

The context of the analysis of some objective circumstances, existing
at the time of taking the measure of preventive arrest, may be relevant: if the
magistrate can intervene in the criminal procedure subsequent to the time of
taking the measure, as a follow-up body, his independence and impartiality

may be questioned??.

2. Impartiality

Impartiality as a general fundamental guarantee is defined in the
judgments of the European Court of Human Rights as "the absence of
prejudice or preconceived opinions"3!. Related to the specific activity and to
the criteria for distinguishing different types of impartiality, the following
should be mentioned: subjective impartiality, which refers to the personal
beliefs or interests of a particular prosecutor in a particular case; and objective
impartiality, which highlights that the prosecutor offers sufficient guarantees

to exclude any reasonable doubt from this point of view32.

29 ECHR, Schiesser v. Switzerland, judgment of December 4, 1979,
ECLI:CE:ECHR:1979:1204JUD000771076.
30 ECHR, Huber v. Switzerland, October 23, 1990; Brincat vs. Italy, November 26, 1992,
ECLI:CE:ECHR:1990:1023JUD001279487.
https://hudoc.echr.coe.int/eng#{%22documentcollectionid2%22:[%22JUDGMENTS%22]}.
31 ECHR, N.D. and N.T. v. Spain, judgment of February 13, 2020,
ECLI:CE:ECHR:2020:0213JUD000867515.
32 ECHR, De Cubber v. Belgium, judgment of October, 26, 1984,
ECLI:CE:ECHR:1984:1026JUD000918680.
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The prosecutor's impartiality must be understood in the key of its
relativity, as it is presumed until the contrary is proven. Moreover, the
relativity of impartiality is not established only in relation to the prosecutor,
but also to any professional magistrate, to a member of a jury or to persons
specialized in various fields of activity, who participate, together with the
professional magistrates, in solving some categories of litigation.

A particular case is constituted by military prosecutors who are active
officers at the time of the commission of the acts. Their membership in a
military structure provides the space for the manifestation of the principle of
hierarchical subordination, which has both positive coordinates, such as the
military ranks, which give them the privileges of hierarchical subordination,
and negative coordinates, such as the sanctions applied in case of violation of
the rules of military discipline. Specifically, based on the existence of an
institutional link, the absence of independence of the military prosecutor can
be interpreted as a lack of impartiality in the conduct of the prosecution

regarding the accused policemen, if the policemen are active officers33.

3. Principle in dubio pro reo

The principle specific to the criminal sphere in dubio pro reo has
constituted the concern of legislators both at the national and European level,
precisely because it is highlighted the importance of its observance in the
context of analysing a factual situation in the light of human rights and
criminal law, regardless of the procedural phase of criminal trial.

Thus, at the European level, obligations have been established for the

member states by which they, in the national legislation, must ensure that any

33 ECHR, Bursuc . Romania,  judgment of  January 12, 2005,
ECLI:CE:ECHR:2004:1012JUD004206698 and Barbu Anghelescu v. Romania, judgement of
October 5, 2004, ECLI:CE:ECHR:2004:1005JUD004643099.
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doubt regarding the guilt is in favor of the suspect or the accused, including in
cases where the court evaluates the possibility of his acquittal.

The Romanian legislator complied with European requirements prior
to their establishment at the level of the European Union, preferring to
regulate the in dubio pro reo principle within the legal institution of evidence.
By establishing broad limits of manifestation — "after the administration of all
the evidence" — an essential objective element is specified according to which
the evaluation of the evidence — conviction — is carried out by the judicial
authorities. Thus, the doubt is always interpreted in favour of the suspect or

the accused.

4. Good faith

The subjectivity of the concept of good faith may lead to different
approaches. The diametrically opposite concept can have a more effective
impact in the context of analysing the activity of criminal investigation
authorities. Thus, bad faith was defined in European judgements as "the
attitude of a person who performs an act or a fact that contravenes the law,
being at the same time fully aware of the illicit character of his conduct"34.

The Romanian criminal procedural legislation expressly provides the
principle of the bad faith in relation to the activity of criminal investigation
authorities, emphasizing that “the rejection or non-recording in bad faith of
the evidence proposed in favour of the suspect or defendant is sanctioned

according to the provisions of [the] code™5.

34ECHR, Paduraru v. Romania, judgment of April 1, 2005,

ECLI:CE:ECHR:2005:1201JUD006325200.

35 Article 5 paragraph 2 and article 306 paragraph 2 of the Romanian Criminal Procedure Code.
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Not less important, the same organic law stipulates that “the right to
defense must be exercised in good faith, according to the purpose for which it
was recognized by law”3¢,

This dynamic of the concepts of good faith and bad faith, related to
both to the authorities and defendants has the role to underline the relevance

of the ethics of conducts in the criminal trials.

5. Effects of the right to defense

a) The horizontal effect of the right to defense: the defender of the suspect,

the accused

The protection of the rights provided by the current Romanian Code
of Criminal Procedure must be essential for the legal performance of the
prosecutor's activity. As well, it also creates directions of activity for the
defendant's defender, both approaches having as their source the rights of the
defendant3”. The first right is the right not to give any statement during the
criminal trial. This right has an important added provision related to the
inexistence of consequences for his refusal to give statements, especially when
his statements they can be used as evidence against him. Then is provided the
right to consult the file, under the law. As well, is set the right to have a lawyer
by his choice and” if he does not appoint one, in cases of mandatory assistance,
the right to have a lawyer appointed ex officio”. Listing is completed by ”“the
right to propose the administration of evidence under the conditions provided
by law, to raise exceptions and to make conclusions”. A general right with
double effects is “the right to make any other requests related to the

settlement of the criminal and civil side of the case”. A sensitive right for all

36 Article 10 paragraph 6 of the Romanian Criminal Procedure Code.
37 Article 83 of the Romanian Criminal Procedure Code.
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national authorities is "the right to benefit from an interpreter free of charge
when he does not understand, does not express himself well or cannot
communicate in Romanian”. Not less important is a specific right for
Romanian legislation: the right to appeal to a mediator, in cases permitted by
law”. The character unlimited of this listing is obvious in the presence of the

provision “other cases provided by law” 38,

b) The vertical effect of the right to defense: the prosecutor, leader of the

criminal process during the criminal investigation

The defendant's rights represent a challenge for judicial police and
magistrates. In order to respect the positive obligations assumed by Romania
ratifying European Convention on Human Rights, it is necessary that
domestic laws to provide detailed procedural activities.

The management and supervision of the activity of the criminal
investigation authorities by the prosecutor highlights not only his role as
leader of the criminal process, but also his involvement in collecting and
management of evidences, both in favour and against the suspect or
defendant39.

Consequently, all documents specific to the first phase of the criminal
process, including the notification to the criminal investigation authorities,
the admissibility of the evidence gathered during the execution of the
preliminary documents*?, the criminal investigation in rem, are essential in

analysing the observance of the right to defense.

38 Idem.
39 Articles 299 and 300 of the Romanian Criminal Procedure Code.
40 ECHR, Creangd v. Romania (MC), judgment of February 23, 2012,
ECLI:CE:ECHR:2012:0223JUD002922603; Niculescu v. Romania, judgment of June 25,
2013, ECLI:CE:ECHR:2013:0625JUD002533303, and Blaj v. Romania, judgment of April 8,
2014, ECLI:CE:ECHR:2014:0408JUD003625904.
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More precisely, the criminal investigation and prosecution authorities
have “the obligation to ensure, based on evidence, the truth about the facts
and circumstances of the case”™!. Equally, the criminal investigation
authorities have “the obligation to carry out the criminal investigation
respecting the procedural guarantees and the rights of the parties and the
procedural subjects, so that the facts that constitute crimes are ascertained in
time and completely”2.

In the administration of evidence, special attention must be paid to the
burden of proof. Thus, in accordance with European requirements, “member
States ensure that the burden of proof in establishing the guilt of suspected
and accused persons belongs to the criminal investigation authorities. This
doesn’t create any obligation for judges to seek both incriminating and
exculpatory evidences, nor implies the right of the defense to present evidence
in accordance with applicable domestic law”43.

The criminal prosecution in personam is another procedural stage
that requires the guarantee of certain parameters imposed by the observance
of the right to defense. Consequently, the criminal investigation authorities
have the obligation to ensure, on the basis of evidence, the truth about the
person of the suspect or the defendant. Likewise, the criminal prosecution
authorities have the obligation to collect and administer evidences both in
favour and against the suspect or defendant*4.

Very special are the guarantees regarding the suspect's right to be

informed, before being heard, about the action for which he is being

41 Article 5 paragraph 1 of the Romanian Criminal Code.
42 Article 8 of the Romanian Criminal Code.
43Article 6 paragraph 1 Directive (EU) 2016/343 of the European Parliament and of the
Council.
44 Article 5 paragraph 1 of the Romanian Criminal Code.
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investigated and its legal framework#>, to which are added the procedural
rights provided by current Romanian Code of Criminal Procedure. Before
being heard, the accused must be made aware that he has “the right not to
make any statement, drawing his attention to the fact that if he refuses to give
statements, he will not suffer any adverse consequences, and if he gives
statements they can be used as evidence against him”46.

Another procedural stage in which the right to defense must be taken
into account is the initiation of the criminal action. The prosecutor is obliged
to initiate and exercise the criminal action ex officio when “there are evidences
from which a crime has been committed and there is no legal reason to impede
it”7, respectively “the fact does not exist; the act is not provided for by
criminal law or has not been committed with the culpability required by law;
there is no evidence that a person has committed the offense; there is a
justifiable or non-culpable ground; there is no prior complaint, authorization
or referral to the competent body or other condition required by law for
initiating criminal proceedings; amnesty or prescription has occurred, the
death of the suspect or the accused natural person has occurred or the suspect
or the accused legal person has been ordered to be struck off the register; the
preliminary complaint has been withdrawn, in the case of offenses for which
the withdrawal of the preliminary complaint removes criminal liability, a
reconciliation has taken place or a mediation agreement has been concluded
under the conditions of the law; there is a ground for non-punishment
provided by law; there is res judicata; there has been a transfer of proceedings

to another State in accordance with the law#8.

45 Article 83 letter a*1) of the Romanian Criminal Code.

46 Article 83 letter a) of the Romanian Criminal Code.

47 Article 309 paragraph 1 of the Romanian Criminal Code.

48 Article 16 paragraph 1 of the Romanian Criminal Code.
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“The initiation of criminal proceedings must be communicated to the
defendant by the prosecuting authority, which shall summon him to be
heard”#?. Whether the accused asks a copy of the order ordering the measure,
authorities must provide it to him50. As well, it is imperative for criminal
investigation body — judicial police or prosecutor®! — to hear the defendant in
his new procedural quality. Nevertheless, there are several cases when such a
hearing doesn’t take place: “the defendant is unjustifiably absent, absconds or
is missing”52,

Similarly, the conditions for ordering preventive arrest must also be
taken into account in the context of a complete analysis of the right to defense:
“ the defendant has fled or has gone into hiding for the purpose of evading
prosecution or trial, or has made preparations of any kind for such acts; the
defendant attempts to influence another participant in the commission of the
crime, a witness or an expert, or to destroy, alter, conceal or remove material
evidence or to induce another person to engage in such conduct; the
defendant puts pressure on the injured person or attempts to enter into a
fraudulent agreement with the injured person; there is a reasonable suspicion
that, after the criminal proceedings have been instituted against him/her, the
defendant has intentionally committed a new offense or is preparing to
commit a new offense”3.

The extension of the criminal prosecution®* or the change of legal

framework55 are other procedural acts that raise questions about the way in

49 Article 309 paragraph 2 of the Romanian Criminal Procedure Code.

50 Article 309 paragraph 3 of the Romanian Criminal Procedure Code.

51 Article 309 paragraph 4 of the Romanian Criminal Procedure Code.

52 Article 309 paragraph 5 of the Romanian Criminal Procedure Code.

53 Article 223 paragraph 1 of the Romanian Criminal Procedure Code.

54 Article 311 paragraphs 1 to 5 of the Romanian Criminal Procedure Code.
55 Article 311 of the Romanian Criminal Procedure Code.
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which the right to defense can be ensured. Some particularities appear in
forward procedural movement of this complex legal concepts. Taken into
account the importance for the trial of these two procedural activities,
Romanian legislator stipulated indirectly which is the authority who is in
charge with them. As general rule, it is preferred to offer these assignments to
the investigation and prosecuting authority, differentiations being made in
function of the number of suspects or defendants from the case. Firstly, there
is the situation “when the criminal prosecution is conducted against a single
person”, when the extension might be ordered by the criminal investigation
body and are imposed the condition regarding “confirmation of the
prosecutor supervising the criminal prosecution, within 3 days from the date
of the order, at the latest and the obligation to submit the case file to the
prosecutor3¢. Secondly, whether the criminal prosecution has been extended
to more than one person, the prosecuting authority is obliged to inform them
that they become suspects in the criminal case®”. As well is provided expressly
in which situations can be applied these assignments: “where, after the
commencement of the criminal prosecution, discovers new facts, data on the
participation of other persons or circumstances that may lead to a change in
the legal classification of the act”8. Not less important, essential is the
obligation for the judicial authority that ordered the extension of the criminal
investigation or the change of legal qualification “to inform the suspect about

the new facts regarding which the extension was ordered”>°.

56 Article 311 paragraph 2 of the Romanian Criminal Procedure Code.
57 Article 311 paragraph 4 of the Romanian Criminal Procedure Code.
58 Article 311 paragraph 4 and article 307 of the Romanian Criminal Procedure Code.
59 Article 311 paragraph 3 of the Romanian Criminal Procedure Code; Decision no. 90/2017 of
Romanian Constitutional Court, published in Official Gazzete no. 291, 25 April 2017, online:
https://www.ccr.ro/wp-content/uploads/2020/07/Decizie_90_2017.pdf.
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In case of suspension of the criminal prosecution, other guarantees of
the right to defense must be established. Thus, “while the prosecution is
suspended, the criminal investigation authorities continue to carry out all the
acts, the fulfilment of which is not prevented by the situation of the suspect or
the defendant, respecting the right of defense of the parties or procedural
subjects”. When the criminal prosecution resumes, “the acts carried out
during the suspension can be redone, if possible, at the request of the suspect
or the accused”®!.

A controversial procedural act in the light of the current Code of
Criminal Procedure is the presentation of the criminal investigation file to the
defendant. Since this is not expressly regulated as in the previous
regulations®?, such a primary procedural activity is left to the discretion of the
prosecutor. Fundamental questions arise, such as when and how the
defendant learns that the criminal investigation is being completed, both
elements being essential for the effective guarantee of the right to defense in
the criminal investigation stage.

File consultation is essential under the current Romanian Criminal
Procedure Code in the light of the same right to defense. The right to consult
the file, under the terms of the law, implies both that the defender assists in
the performance of any act of criminal prosecution, and consults the
documents of the file in different procedural phases: in the procedure of the
preliminary chamber and during the trial. The lawyer of the parties and the
main procedural subjects has the right to request consultation of the file

throughout the criminal process. This right cannot be exercised or restricted

60 Article 313 paragraph 3 thesis 1 of the Romanian Criminal Procedure Code.
61 Article 313 paragraph 3 thesis 2 of the Romanian Criminal Procedure Code.
62 Article 254 of the Old Romanian Criminal Procedure Code; The updated Criminal Procedure
Code 2011-2012, republished in the Official Gazette no. 78 of April 30, 1997.
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in an abusive manner. During the criminal prosecution, the prosecutor sets
the date and duration of the consultation within a reasonable period®3.

The prosecutor can restrict the consultation of the file during the
criminal investigation. This restriction has to satisfy different types of
requirements such as the necessity for the restriction to affect the proper
conduct of the criminal investigation, and the compensation obligation for the
prosecutor to argue his measure. A particular demand refers to the term of
the restriction which can reach a maximum of 10 days®4. Another
fundamental exigency takes note of the lawyer’s obligation “to preserve the
confidentiality or secrecy of the data and documents which he became aware
of during the consultation of the file, during the criminal prosecution”¢5. Not
less important, also related to lawyer’s activity, “in order to prepare the
defense, the defendant's lawyer has the right to learn about the entire material
of the criminal investigation file in the proceedings conducted before the
judge of rights and freedoms regarding the privative or restrictive measures
of rights, in which the lawyer participates”®®.

Regarding the completion of the criminal investigation, it is essential
to be notified about the closure solutions — a copy of the ordinance or report
of the criminal investigation body, the relinquishment of the criminal

investigation — copy of the ordinance and the summons by the judge of the

63 Article 94 of the Romanian Criminal Procedure Code; Order of the Minister of Interior Affairs
No 64/2015 on establishing organizational measures to ensure the exercise of the right to
consult the criminal file (Official Gazette No 500 of 7 July 2015); Article 7 of Directive (EU) No
13 of 22 May 2012 on the right to information in criminal proceedings (OJ L 142 of
01.06.2012).

64 Articolul 94 paragraph 4 of the Romanian Criminal Procedure Code.

65 Articolul 94 paragraph 5 of the Romanian Criminal Procedure Code.

66 Article 94 paragraph 7 of the Romanian Criminal Procedure Code.
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preliminary chamber, the continuation of the criminal investigation at the
request of the suspect or the defendant®”.

In case of closure of the procedure as a result of finding that the
amnesty, the prescription, the withdrawal of the prior complaint or the
existence of a cause of non-punishment, as well as in the case of the prosecutor
giving up the criminal investigation, the suspect or the defendant can request,
within 20 days from receiving the copy of the case resolution order, continuing
the criminal investigation®s.

Regarding the prosecution, in order to satisfy the right to defense, it is
required that “the indictment be accompanied by the case file and by a
necessary number of certified copies of the indictment, to be communicated
to the defendants, they are sent to the competent court to judge the case in
fund”¢?. “The indictment must state the names and surnames of the persons
to be summoned in court, indicating their capacity in the process, and the
place where they are to be summoned”79.

Regarding the re-opening of the criminal investigation, it must be
specified that it is subject to the confirmation of the judge of the preliminary
chamber, both following the denial of the prosecutor's solution by the superior
hierarchical prosecutor in the procedure’!, as well as in the case of the
refutation ordered ex officio.

As a component element of the right to defense, the right to file a
complaint against criminal prosecution measures and documents can be

exercised, if legitimate interests have been affected by them. The right to

67 Articles 319 and 320 of the Romanian Criminal Procedure Code.
68 Article 319 of the Romanian Criminal Procedure Code.
69 Article 329 of the Romanian Criminal Procedure Code.
70 Article 328 of the Romanian Criminal Procedure Code.
71 Article 336 of the Romanian Criminal Procedure Code.
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defense also includes the requirement to communicate immediately — 48
hours, at most 20 days — the resolution of the complaint’2. An appeal can be
lodged before the judge of the preliminary chamber against the solutions of

non-prosecution and non-sentence’3.

6. Interdependence of rights

The right to defense cannot be analysed individually, but only in close
conjunction with other rights provided by normative acts in the field of human
rights, or other specific procedural guarantees, such as the presumption of
innocence or general guarantees, such as the right to an effective appeal or
other rights with fundamental relevance in the criminal sphere: the right to

freedom and security.

7. Conflicts of rights

The right to defense can also be analysed from the perspective of the
simultaneous exercise of some component elements of the right to a fair trial,
elements that can put the criminal investigation body in the situation of
choosing which right it will give priority to. The easiest "confrontation" of the

right to defense is with the right to a reasonable term of the fair trial.
C. The political dimension

Questions regarding political interference in the national and
international judicial system arise in the context of certain cases depending

on the defendant and division of Public Ministry which investigates the case.

72 Article 338 of the Romanian Criminal Procedure Code.
73 Article 340 of the Romanian Criminal Procedure Code.
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Conclusions

For an effective guarantee of the right to defense has to be taken into
account general analysis parameters which require that Public Ministry must
defend the rule of law and fundamental rights, being alongside as judges, the
main guarantors of the European Convention on Human Rights.

But the most important approach in ensuring the satisfaction of
European standards in the field of human rights, including respect for human

rights, is educating society and changing the mentality of judicial authorities.
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Rezumat: Inci din anul 2007, Biroul ONU pentru Controlul Drogurilor si
Prevenirea Criminalitatii face recomandari pentru evitarea masurilor si a pedepselor
privative de libertate. Un grup interguvernamental de experti au elaborat, incepand
cu anul 2023, documentul E/CN.15/2023/13 care prezinta strategiile statelor
membre in combaterea recidivei penale. Unul dintre principiile de baza este evitarea
arestarii si a detentiei. Expertii opineaza ca timpul petrecut intr-o unitate de detentie
poate spori riscul infractional si nu potenteaza reintegrarea. Aceste concluzii sunt
contra-intuitive si ne asteptam si nu fie primite cu usurinta de opinia publica care se
simte mai 1n siguranta atunci cand infractorii sunt izolati.
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Cuvinte cheie: Organizatiei Natiunilor Unite, ONU, UNODC, recidivism,
masuri privative de libertate.

UN OFFICE ON DRUGS AND CRIME (UNODC)
RECOMMENDATIONS REGARDING CUSTODIAL
MEASURES AND THE RISK OF RECIDIVISM

Abstract: Since 2007, the United Nations Office on Drugs and Crime has
been making recommendations to avoid punitive measures and custodial sentences.
Starting in 2023, an intergovernmental group of experts developed the document
E/CN.15/2023/13 which presents outlines the strategies of member states for
combating criminal recidivism. One of the key principles is to avoid arrest and
detention. Experts argue that time spent in a detention facility can increase criminal
risk and does not aid reintegration. These conclusions may seem are counter intuitive
and we expect they will not be readily received by the public who feel safer when
criminals are isolated.

Keywords: United Nations, UN, UNODC, recidivism, custodial measures
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Introducere

Recidiva penald este un comportament social de risc ce preocupa
fiecare stat, prin strategii nationale de combatere a infractionalitatii si prin
politici penale diverse. Potrivit art. 41 din Codul penal, ,exista recidiva cand,
dupa ramanerea definitivd a unei hotarari de condamnare la pedeapsa
inchisorii mai mare de un an sau a detentiunii pe viata si pana la reabilitare
sau implinirea termenului de reabilitare, condamnatul savarseste din nou o
infractiune cu intentie sau cu intentie depasita, pentru care legea prevede
pedeapsa inchisorii de un an sau mai mare” sau pedeapsa detentiunii pe
viatd!l. Combaterea recidivei nu se poate realiza doar prin politici penale
privind pedepsele, comportamentul infractional fiind complex si depinzand
de mult mai multi factori decat pedepsele stabilite de legiuitori.

In domeniul cercetirilor criminologice asupra recidivei penale,
rezultatele au fost multa vreme ambivalente si neclare. Multi cercetatori au
explorat relatia dintre timpul petrecut in inchisoare si recidiva. Exista studii
care au aratat ca pedeapsa cu inchisoarea reduce riscul de recidiva, efecte care

totusi se reduc pe misuri ce pedeapsa este mai lungi? si altele care au aritat

1 Art. 41 Cod Penal - Recidiva
(1) Exista recidiva cand, dupd ramanerea definitivi a unei hotirari de condamnare la pedeapsa
inchisorii mai mare de un an si pana la reabilitare sau implinirea termenului de reabilitare,
condamnatul sivarseste din nou o infractiune cu intentie sau cu intentie depasita, pentru care
legea prevede pedeapsa inchisorii de un an sau mai mare. (2) Exista recidiva si in cazul in care
una dintre pedepsele previzute in alin. (1) este detentiunea pe viata. (3) Pentru stabilirea starii
de recidivi se tine seama si de hotararea de condamnare pronuntata in striinitate, pentru o
fapta previzuti si de legea penald romana, daca hotirarea de condamnare a fost recunoscuta
potrivit legii”.
2 A. Cook, S.H. HAYNES, Imprisonment pains, reentry strains, and perceived likelihood of
reoffending, Criminal Justice Studies, Nr. 34(1), 2021, p.16-32.
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ca pedeapsa cu inchisoarea fie nu are efect asupra recidivei, fie creste riscul
de recidivi34. O meta-analizi recenti® a concluzionat ci efectul incarceririi
nu este unul de diminuare a riscului de recidiva. Cercetitorii care au realizat
meta-analiza au aratat ca Incepand cu anii 1970, in Statele Unite s-a inceput
un experiment de ,inchisoare in masa”. Sustinatorii acestei politici penale de
"Incarcerare in masd” considerau cd pedepsele aspre, cum ar fi inchisoarea,
reduc criminalitatea prin descurajarea detinutilor de la recidiva. Scepticii au
sustinut ca inchisoarea poate avea un efect criminogen. Scepticii aveau
dreptate. Evaluarile narative si meta-analizele anterioare au concluzionat ca
efectul general al inchisorii este nul. Pe baza meta-analizei actuale®, mult mai
ampla, vizand 116 studii, s-a constatat cd sanctiunile privative de libertate nu
au niciun efect asupra recidivei sau o maresc usor in comparatie cu efectele
sanctiunilor neprivative de libertate, cum ar fi probatiunea. Aceasta
constatare este robusti, indiferent de variatiile de rigoare metodologica,
tipurile de sanctiuni examinate si caracteristicile sociodemografice ale
esantioanelor. Meta-analizele au o valoare stiintifici mare, avind in vedere ca
inglobeaza In analiza datelor foarte multe studii de cercetare care au analizat
aceleasi variabile. Astfel, in lucrarea citata mai sus, toate cele 116 studii de
cercetare asupra relatiei dintre inchisoare si recidiva, studii realizate de autori
independeti au fost analizate prin metode statistice avansate. Toate evaluarile

sofisticate ale meta-nalizei au ajuns in mod independent la aceeasi concluzie:

3W. D. BALES, A.R. PIQUERO, Assessing the impact of imprisonment on recidivism, Journal of
Experimental Criminology, Nr. 8, 2012, p. 71-101.
4 F. T. CULLEN, C. L. Jonson C. L., D.S. NAGIN, Prisons Do Not Reduce Recidivism The High
Cost of Ignoring Science, The Prison Journal, Nr. 91(3_suppl), 2011, p. 48S-65S.
5 D.M. PETRICH, T.C. PRATT, C.L. JONSON, F.T. CULLEN, Custodial sanctions and reoffending: A
meta-analytic review, Crime and justice, Nr. 50(1), 2021, p.353-424.
6 D.M. PETRICH, T.C. PRATT, C.L. JONSON, F.T. CULLEN, op. cit. , 2021, p.353-424.
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privarea de libertate are un efect nul asupra recidivei in comparatie cu
sanctiunile neprivative de libertate. Incarcerarea nu poate fi justificati pe
motiv ca oferd siguranta publica prin scaderea recidivei. Autorii meta-analizei
conchid ca este putin probabil ca pedeapsa cu inchisoarea sa reduca recidiva,
cu exceptia cazului in care unitatile de detentie devin , institutii care schimba
oamenii”, prin programele de reabilitare bazate pe dovezi. Concluziile
studiilor de cercetare privind arestarea preventiva constata si ele un efect
diaunitor al arestirii asupra recidivei dupi eliberare’.

In acelasi sens, un document recent al Consiliului Europei subliniazi
necesitatea accelerarii cercetarii in domeniul interventiilor pentru reducerea
recidivei, In scopul conceperii de programe bazate pe dovezi (evidence-
based)8. In acelasi directie sunt si recomandarile Biroului Natiunilor Unite
pentru Droguri si Criminalitate (UNODC).® - formulate de grupul deschis
interguvernamental de experti in vederea elaborarii unor strategii-model de
reducere a recidivei convocat prin rezolutia 77/232 intitulatd , Reducerea

recidivei prin reabilitare si reintegrare” a Adunarii Generale a ONU.

7 C.E. LOEFFLER, D.S. NAGIN, D.S., The impact of incarceration on recidivism, Annual review
of criminology, Nr. 5(1), 2022, p.133-152.

8 Charlie BROOKER, Jorge MONTEIRO, Prisons and probation: a Council of Europe White Paper
regarding persons with mental health disorders, Council for Penological Cooperation, Council
of Europe, 2022, p. 19.

9 ONU, CES, COMMISSION ON CRIME PREVENTION AND CRIMINAL JUSTICE, Open-ended
intergovernmental expert group meeting on model strategies on reducing reoffending,
Working paper by the Secretariat, E/CN.15/2023/13, online: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V23/016/06/PDF/V2301606.pdf.
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Mai multe demersuri ale UNODC!? au dus spre convocarea unui grup
interguvernamental de experti, care sa contribuie la impartasirea bunelor
practici si la agrearea unor modele de strategice, care sa fundamenteze
eforturile statelor membre in elaborarea politicilor nationale de prevenire a
criminalitatii/recidivei.

Cu ocazia celei de-a 31-a sesiuni a CCPCJ (Reteaua Programului ONU
de prevenire a criminalitatii si justitie penala) din mai 2022, a fost adoptata
rezolutia ,Reducerea recidivei prin reabilitare si reintegrare”!1, care incuraja
Statele Membre sid impartaseasca cu UNODC, prin contributii scrise,
informatii cu privire la practicile promititoare pentru o posibila includere in
proiectele de strategii-model de reducere a recidivei, pentru a fi examinate de
catre un grup de experti inter-guvernamentali. Ulterior, Secretariatul UNODC
a elaborat un document de lucru, care include atat observatiile formulate de
catre expertii reuniti in luna aprilie 2022, cat si mentiuni din contributiile
scrise, transmise de statele membre, acesta constituind suportul discutiilor
pentru intalnirea grupului interguvernamental de experti, ce a avut loc in

perioada 4-6 septembrie 2023.

10 Organizatiei Natiunilor Unite - Biroul Natiunilor Unite pentru Droguri si Criminalitate
(UNODC) a ficut demersuri prin Documentul de lucru E/CN.15/2023/13, care vizeazi
elaborarea unor strategii-model pentru reducerea recidivei. Acest proiect a inceput ca urmare
a adoptarii, la data de 16 decembrie 2021, a Rezolutiei 76/182 a Adunirii Generale ONU, prin
care se reafirma angajamentul exprimat in Declaratia de la Kyoto (Kyoto Declaration on
Advancing Crime Prevention, Criminal Justice and the Rule of Law: Towards the Achievement
of the 2030 Agenda for Sustainable Development).

11 £/CN.15/2022/1..4/Rev.1 intitulati ,,Reducerea recidivei prin reabilitare si reintegrare”
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ll. Recomandarile UNODC privind masurile neprivative de libertate in
contextul combaterii recidivei

Recomandirile UNODC privind gasirea unor alternative pentru

privarea de libertate sunt inc# din anul 20072, cAnd s-a concluzionat ci:

sPrivarea de libertate incalcd in mod inevitabil cel putin unele
drepturi ale omului si este foarte scumpa. Adevarul este ca marea
parte dintre obiectivele sale pot fi realizate cu mai multa eficienta, cu
alte mijloace. Alternativele la privarea de libertate incalca in mai
mica masura drepturile omului si sunt mai ieftine. Evaluate pe baza
standardelor drepturilor omului si a cheltuielilor implicate,
argumentele impotriva detentiunii sunt foarte puternice. (t.n.)”

In noul document, din 202313, toate recomandirile agreate sunt in
directia evitarii privarii de libertate si identificarii altor alternative (chiar si
pentru recidivisti). Al doilea dintre cele sase principii adoptate este evitarea
privarii de libertate.

12 Unopc, Handbook of basic principles and promising practices on alternatives to
imprisonment, criminal justice handbook series, pub.nr. E.07.X1.2, Austria, 2007, p. 80
online: https://icclr.org/wp-
content/uploads/2019/05/Handbook of Basic Principles and Promising Practices on

Alternatives to Imprisonment.pdf.

13 UNopc, Open-ended intergovernmental expert group meeting on model strategies on
reducing reoffending. [Working paper by the Secretaria], E/CN.15/2023/13, online:
https://documents.un.org/doc/undoc/gen/v23/016/06/pdf/v2301606.pdf.
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Principiu de baza Il

,Detential® ar trebui evitatd in situatiile in care nu este strict necesara,
deoarece poate agrava conditiile care au contribuit la comportamentul penal
al unei persoane si poate inrautati dificultati preexistente la nivelul integrarii
sociale a infractorilor.(t.n.)”

IlLA.Precizarile expertilor desemnati de statele membre ONU

In tot procesul decizional din domeniul justitiei penale ar trebui si se
dea prioritate celor mai putin restrictive masuri adecvate, detentia urmand sa
fie folosita ca masura de ultima instantd. Trebuie sa se obtind un echilibru
intre drepturile infractorilor, drepturile victimelor si protejarea societitii, in
timp ce se asigura ca raspunsul este proportional cu gravitatea, natura si
circumstantele infractiunii.'® Riscurile de recidivi ar putea creste mai degrab#
decit sa fie reduse, date fiind conditiile de detentie, precum mediul restrictiv
si traumatizant, separarea de familie si comunitate, pierderea sanselor la
educatie si la remuneratie si a contactului apropiat cu persoane, respectiv
retelele infractionale din mediul de detentie.

Utilizarea eficienta a alternativelor la detentie, atunci cand situatiile
permit acest lucru, este benefica pentru reducerea recidivei, inclusiv datorita
faptului ca permite atat suspectilor, cat si infractorilor sa-si mentina relatiile
si legaturile cu comunitatile lor. Interventiile de reabilitare si de reintegrare

sociala se pot realiza mai eficient in sanul comunitatii decat in inchisoare, in

14 in intelesul acestui document, ,detentia” (,imprisonment”) se refera atat la arestare
provizorie (preventiva) cat si la pedeapsa cu inchisoarea.

15 ONU, United Nations Standard Minimum Rules for Non-Custodial Measures (The Tokyo
Rules): resolution / adopted by the General Assembly, A/RES/45/110, online:
https://digitallibrary.un.org/record/105347?v=pdf, [pe viitor Regulile de la Tokyo], regula
1.4.
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timp ce infractorii continu si fie trasi la rispundere pentru faptele lor;*® prin
urmare, statele ar trebui sa asigure disponibilitatea unor alternative eficiente

neprivative de libertate in toate etapele procesului de justitie penala.

Proiect de strategie model nr. 3

,Statele ar trebui sa dezvolte si sa dea prioritate aplicarii unor alternative
la detentia provizorie in modul de abordare a infractiunilor si a recidivei si ar
trebui sa ofere asistenta persoanelor eliberate din acest tip de arest.(t.n.)”

Aplicarea detentiei provizorii, mai ales pentru perioade indelungate,
ar putea genera sau potenta riscul de savarsire de infractiuni sau de recidiva;
la ea ar trebui si se apeleze ca ultima ratio in procedurile penale.!’ Deciziile
de a tine in detentie provizorie suspectii ar trebui sa fie limitate strict la situatii
in care se considera necesara combaterea riscului ca infractorii sa se sustraga,
si comiti alte infractiuni sau s submineze cursul procesului de justitie.!®

Exista o nevoie de elaborare si promovare a unor alternative variate la
detentia provizorie, precum impunerea unor obligatii, garantii, ordine de
supraveghere in cazul eliberarii pe cautiune si monitorizare. Cu toate acestea,
se impune ca garantiile financiare sa fie folosite cu prudenta, avand in vedere
ca ar putea contribui, de fapt, la cresterea probabilitatii de savarsire de
infractiuni sau de recidiva sau ar putea crea dificultati suplimentare pentru

persoanele marginalizate. Se impun eforturi de constientizare in randul

16 Unopc, The Introductory Handbook on the Prevention of Recidivism and the Social
Reintegration of Offenders, , Viena, 2018, online: https://www.unodc.org/documents/justice-
and-prison-reform/18-02303 ebook.pdf.

7 Regulile de la Tokyo, regula 6.1.

18 Unobc, DIrk VAN ZyL SMIT, Incorporating the Nelson Mandela Rules into National Prison

Legislation: A Model Prison Act and Related Commentary, Viena, 2022, online:

https://www.unodc.org/documents/justice-and-prison-reform/21-

08355 Incorporating the Nelson Mandela Rules into National Prison Legislation.pdf.
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decidentilor cu privire la astfel de alternative si la efectele adverse ale arestarii
preventive. In plus, att actorii guvernamentali, cat si cei neguvernamentali
ar trebui sd ia 1n calcul furnizarea de asistentd necesara persoanelor aflate in
asteptarea judecatii. Cei care sunt liberati ar trebui sa beneficieze de asistenta
in procesul de reintegrare, mai ales dacd au fost in detentie provizorie

perioade indelungate.

I1.B. Regulile minime standard privind masurile neprivative de libertate
(45/110 Regulile Tokyo)

Reddm mai jos si un extras din Regulile Tokyo ale Natiunilor Unite,
care sunt formulate in urma mai multor considerente, printre care:

»Constientizarea faptului ca restrangerea libertatii este justificabila
doar din punctul de vedere al sigurantei publice, prevenirii
criminalitatii, justitiei pedepsei si descurajarii si ca scopul ultim al
sistemului de justitie penala este reintegrarea infractorului in
societate.”

6.Regulile privind evitarea arestarii preventive sunt urmatoarele:

6.1. Arestarea preventiva va fi utilizata ca mijloc de ultima instanta
in procesul penal, respectand investigarea infractiunii presupuse si
asigurand protejarea societatii si a victimei.

6.2. Alternativele arestarii preventive vor fi utilizate in cadrul unei
etape cat mai incipiente. Arestarea preventivd nu va dura mai mult
decat este necesar pentru atingerea obiectivelor enuntate la regula 6.1
si va fi administrata in mod uman si respectand demnitatea inerenta a
drepturilor omului.

6.3. Infractorul are dreptul de a face apel la o autoritate judiciara
sau o alta autoritate independentd competenta in cazurile in care se
aplica arestarea preventiva. (t.n.)”
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Concluzii

Pentru aplicarea unor astfel de politici penale (evitarea
arestarii/detentiei), comunitatea trebuie sa fie pregatita la nivel social si sa fie
informata corect. Doar intelegind mecanismele care stau in spatele
comportamentului infractional si doar cunoscand efectele privirii de libertate
asupra recidivismului, opinia publica va putea sustine prin reactiile ei
aplicarea principiului evitirii privarii de libertate. Intr-un document recent
coordonat de Ministerului Justitiei’® au fost analizate cauzele recidivei in
Romania. Cercetatorii care au analizat datele au concluzionat ci cei mai
importanti predictori ai recidivei penale in Romania sunt: provenienta din
familii disfunctionale, savarsirea de fapte penale in perioada copilariei,
abandonarea scolii si consumul de substante interzise sau alcool. Au fost de
asemenea prezentate recomandarile internationale ale UNODC, propunandu-
se masuri alternative la detentie, respectiv la masura preventiva a arestului.
Transpunerea recomandarilor in acte normative si implementarea bunelor
practici internationale sunt procese de durata ce necesita adaptari legislative.
Oricum, faptul ca exista cercetari atat nationale cat si internationale cu privire la
populatia penitenciara si legatura dintre incarcerare si recidiva este un progres

important pentru dezideratul de a aborda politici sociale bazate pe dovezi.

19 A, BirsaN, G. GROZA, L. P. CURT, R. JURCHIS, S. SUCIU et.al., Studiu integrat privind cauzele
recidivei, realizat in cadrul proiectul ,a safe and educated community undertaking
responsible engagement - secure” (o comunitate sigurd, educatda si implicatd in mod
responsabil), finantat prin programul ,justitie”, Mecanismul Financiar Norvegian 2014-2021,
contract de finantare nr. 7/1583/28.04.2021, ed. Istros a muzeului Briailei ,Carol I, Braila,
2024, online: Https://Anp.Gov.Ro/Norwaygrants/Wp-
Content/Uploads/Sites/51/2024/01/20240103-Studiu-Integrat-Recidiva.Pdf., p. 15.
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Abstract: The study examines why the Hungarian legislator decided to
recognize the private expert commissioned by the testifying party as an expert on an
equal footing with the court-appointed expert in the new Civil Procedure Code [Act
CXXX of 2016 on the Civil Procedure Code (Ptk.)], entered into force on the 1st of
January 2018, and why the legislative efforts to make this method of expert evidence
more widely available failed. It examines why the legislative intention was not fully
implemented in practice. This legal instrument is not completely unknown: it was also
used in previous procedural codes, although there are differing opinions about its
nature, application and evaluation. The Ptk. sought to definitively resolve this
uncertainty - not entirely successfully. The aim of this research is to examine the
institutional system and regulatory nature of private experts.

During the codification of expert evidence, the legislator placed great
emphasis on the regulation of private expert evidence. Already during the
codification, numerous questions arose regarding the legal institution, but after the
2016 Civil Code, the expected ideas were not reflected in legal practice. The study
examines the institution of private experts based on the practical experiences of
domestic law.
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Introduction

"The expert has been involved in the administration of justice since
time immemorial. The frequency with which cases are brought to a
decision, the knowledge of the person or persons called upon to decide
on them being insufficient, makes this a natural consequence".!

The study examines why the Hungarian legislator decided to recognise
the private expert commissioned by the party giving evidence as an expert on
an equal footing with the court-appointed expert - in contrast to the previous
legislation - in the new Civil Procedure Code (Act CXXX of 2016 on Civil
Procedure (CCP)), which entered into force on 1 January 2018 - and why the

legislator's efforts to make this way of expert evidence more widespread seem

! Arpad ErpEn: Fact and Law in Expert Opinion, Economic and Legal Publishing House,
Budapest 1987, p. 9.
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to have failed. Examine why the legislator's intention has not been fully
realised in practice. This legal instrument is not entirely unfamiliar to us: it
was used in previous codes of procedure, although different views have been
expressed on its nature and application, as well as on its evaluation. This
uncertainty was intended to be resolved definitively by the Civil Code - not
entirely successfully. This research aims to examine the system of
requirements and the regulatory nature of the private expert institution.

In the codification process concerning expert evidence, the legislator
has placed great emphasis on the regulation of private expert evidence.
Already during the codification process, a number of questions were raised
regarding the legal institution, and after the entry into force of the 2016 Civil
Code, the expected ideas were not reflected in the case law. The study
examines the institution of private expert based on the case law experience of

the domestic legislation.

The rationale behind the regulation

In Hungary, the previous Code of Civil Procedure, Act III of 1952 on
the Civil Procedure (1952 Civil Code), was in force for almost 70 years.
Although it no longer contained socialist procedural law, the law went beyond
the scope of its original ideology. After the change of regime, the law
underwent almost a hundred amendments, which resulted in a breakdown of
its regulatory unity and inconsistencies in the text of the norm. As a result, the
legislator decided that a new Code of Civil Procedure, a new regulation of the
Code of Civil Procedure, was needed instead of amendments. One of the most
important innovations in the regulation of evidence was the conceptual
renewal of expert evidence, including the regulation of the institution of

private experts. The 2016 Code of Civil Procedure had to regulate the
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evidentiary value of the use of experts and private experts in court and of the
expert's opinion. However, the dispute was based on the difference in
approach to the role of the expert in the application of the law, which clearly
affected the institution of the private expert. After all, if there is no established
position on the institution of the expert when it comes to its assessment as
evidence, how can the private expert institution come to the fore and become
an integral evidentiary tool in the application of the law?

The 2016 Code of Procedure aims to filter out objective, unbiased
expert opinions. Consequently, the opinion of a private expert cannot be one-
sided, because the 2016 Code of Civil Procedure requires the private expert to
prepare his opinion not only on the basis of the information provided by his
client, but also in an evaluative manner of the opponent's statements. He must
inform his client's opponent about the subject of the assignment, allow the
opponent to make statements and comments on the subject of the assignment
before the investigation, be present during the investigation and answer fully
and to the best of his knowledge any questions put by the opponent, or the
private expert instructed by the opponent during the hearing. If the private
expert does not comply with these obligations, his opinion will not be
considered as evidence in the proceedings, but only as an argument by the
client, and will be considered as a matter of concern in the terminology of the
proposal.

In contrast, in 2016, the legal characteristics of the institution of
private expert procedure before the Code of Procedure of the year 2016 - that
in the performance of its duties it does not have the appointment of a court
and thus the system of rights and obligations granted to the expert by law, but
instead carries out its activities at the request of a litigant, most often on the
basis of a contract of engagement - necessarily raise the question: how does

the private expert's opinion, usually obtained unilaterally by one of the
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parties, relate to the fundamental principles of civil procedure, in particular
the principles of impartiality, the right to a fair trial and equality of arms? The
basis of the debate lies in the differences of interpretation.

I am convinced that this has not been translated into practice, and that
the institution's prominence in the theoretical arena has stagnated. On the
basis of my hypothesis, I believe that the codification effort has not been
realised on the practical stage, and that there is a certain concern about the
opinions of private experts. In this respect, hopes for private expert evidence
have faded. This is what the study seeks to demonstrate, as a lesson for the

law of procedure in other countries.

Il. Evidence in civil proceedings in general

The taking of evidence is the most important stage of civil proceedings,
but it is not a necessary one. Its purpose is to establish the factual elements in
issue in the dispute brought before the court by the parties to the dispute, i.e.
to enable the court to verify the veracity of the facts on which the substantive
and procedural conditions for the performance of substantive legal claims are
based and to give a decision on the merits of the case, so that a decision can
be reached on the basis of a correct interpretation of the legal provisions and
a factually sound decision.2

If the legal facts are not disputed between the parties, there is no

evidentiary procedure in the case, but the court, after defining the scope of the

2 Attila DOME, Mariann DzsULA, Tamas GALL, Judit GASPARNE BARABANY, Janos KovAcs, Istvan
LEGRADI, Zsuzsanna PAprP, Matyas PARLAGI, Andras POMEILS, Petra VOGYICSKA, Karoly ZAICSEK
Evidence In: Istvan VARGA, Tamas ELESS: Expert Proposal for the Codification of the New Civil
Procedure Code, HVG-ORAC Newspaper and Book Publisher Ltd. and Hungarian Gazette
Newspaper and Book Publisher Ltd., Budapest, 2016., p. 386.
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dispute and considering the facts and evidence presented by the parties, takes
a position on the legal issue and makes a decision on the merits. The right of
evidence covers the process of judicial fact-finding, including the rights and
obligations of the parties to the proceedings in relation to the taking of
evidence, the functions of the court in this area, the duty of the court to
intervene, the method and means of taking evidence and, where other persons
are involved in the proceedings, such as experts, the conditions of their
participation, their rights and obligations. The rules of evidence in civil
proceedings, which are based on continental legal traditions and are governed
by domestic law, are essentially laid down in the Code of Civil Procedure.3
Evidence in civil litigation cannot be examined independently of the
fundamental principle of procedural law, the principle of dispositive justice.
Modern legal systems, including the Hungarian Civil Procedure Code, make
it clear that the parties are the masters of the case. This principle is not,
however, unlimited, as it could be exercised within the framework of the bona
fide exercise of the right. The legal literature attaches so much importance to
the dispositive principle because it best illustrates the relationship of the court
and the parties to the subject matter of the litigation.# According to the legal
literature, the dispositive principle has two meanings. On the one hand, the
party has the right to exercise one aspect of his constitutional right of self-
determination, i.e. to initiate the proceedings,> and, on the other hand, it

asserts the autonomy of the individual by determining the subject matter and

3 Attila DOME - Evidence In: Andréas JAKAB - Miklos KONCZOL - Attila MENYHARD - Gabor SULYOK
(eds.): Internet Encyclopaedia of Law (Civil Procedure Law section, column editor: Viktéria
HARSAGI) http://ijoten.hu/szocikk/bizonyitas , 2019., 1. oldal (download date: April 12, 2024.)
4 Miklés KENGYEL: Hungarian Civil Procedure Law. Osiris Publisher, Budapest, 2013.
http://www.tankonyvtar.hu/en/tartalom/tamop425/2011_0001_520_magyar_polgari_elja
rasjog/ch02s03.html Part 1-7, p. 72.
5 See: decision 8/1990 (IV.23.) AB, decision 9/1992 (1.30.) AB
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the personal framework of the proceedings, and the course of the proceedings,
once they have been initiated, since the procedural margin of manoeuvre of
the court is also defined by the party, in accordance with the provisions of the
law.¢ The parties' freedom of disposal also extended to the provision of the
case file, which imposes on the parties a considerable obligation and duty in
the area of evidence, given that they were and are obliged under the rules of
the Code of Procedure currently in force to provide the court with the evidence
at their disposal. The court is bound by the motions and requests submitted
by the parties and cannot go beyond them and can only take evidence on the
express request of the parties, with the exception of cases where the law
permits evidence of its own motion.

The Hungarian Code of Civil Procedure refers to the right of disposal
of evidence as a separate principle, one of the most important principles,
which is expressed in the form of the trial principle. In relation to the trial
principle, the law allows evidence to be taken ex officio as an exception to the
general rule.” The trial principle does not only affect the rules of evidence, but
also the division of tasks between the court and the parties to the proceedings
and the position and activity of the court in the proceedings, given that it is
one of the ways of gathering the material for the proceedings. The trial
principle requires the parties to place the facts and evidence at the disposal of
the court, from which the court will make a judgment. In this case, only what
has been made available to the court can form the basis of the judgment. The

interest of proof divides the burden of proof between the parties to the

6 Janos NEMETH - Daisy Kiss (eds.): Explanation of the Civil Procedure Code. Complex
Publisher, Budapest, 2007. p. 94-95.
" Such authorisation can be found in several places in the law. Paragraph 172 (3), CCP. § 317
(2), CCP. 323. § (2) bekezdés, CCP. § 429, CCP. § 323 (2), CCP. § 429, CCP. § 434 (3), CCP.
Paragraph 492 (2).
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litigation. The interest of the parties in providing evidence answers the
question of which party the court should primarily expect to provide the facts
on which its decision is based. The evidentiary interest is linked to the interest
to allege, not to the factual allegations actually made. In other words, a party
interested in making a statement of fact may have an interest in proving even
if another litigant has made a material statement of fact in the case instead.
The evidentiary interest can generally be determined on the basis of the
substantive law which gives rise to the substantive right sought to be enforced.
In addition to the trial principle, the gathering of evidence may be carried out
in accordance with the investigative principle, which in civil proceedings is
only subsidiary.8 This means that even if the court finds it necessary to order
the taking of evidence of its own motion, it will do so only if the party
concerned has not made a proper application after having been informed of
the substance of the case. The court may order evidence of its own motion if

this is permitted by the Civil Code or other law.?

8 Istvan VARGA, Tamaés ELESs: Expert Proposal for the Codification of the New Civil Procedure

Code, HVG-ORAC Newspaper and Book Publisher Ltd. and Hungarian Gazette Newspaper and

Book Publisher Ltd, Budapest, 2016. pp. 33-39.

9The Hague Convention, which was promulgated by a separate law and thus became part of the

Hungarian legal order, does not authorise ex officio evidence [Curia P{v.I11.20.263/2020/5.]
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As Géza MAGYARY put it, "the balance between the judge and the
party has been achieved in the trial, and the reason for this lies mainly
in two things. First, that it has been possible to keep the parties'
dispositions within reasonable limits. It should be up to the party
whether he wants legal protection or not. But it should not be up to the
party to decide how the proceedings should be conducted and how
long they should last. If the party seeks legal protection, the judge
should not be prevented from seeking justice."10

It follows from the principle of freedom of establishment of the facts
that it is possible to use not only the methods of proof mentioned above, but
also any other atypical method of proof. The basic requirements for methods
of proof not specifically provided for by law are adequacy, expediency and
compliance with public policy. In the absence of these requirements, the
result of the procedural act cannot be considered as evidence.!!

The fundamental principle of Hungarian civil procedural law that
remains unchanged is freedom of evidence. Unless otherwise provided by law,
the court is not bound by formal rules of evidence, a particular method of
proof or the use of a particular means of proof in a lawsuit. The purpose of
proof is not to establish the existence or otherwise of certain facts with
scientific certainty, but to create in the members of the court a kind of strong
conviction on which the court can base its judgment with a clear conscience.
This is the purpose of the principle of free evidence, which is intended, inter
alia, to ensure that the court is not obliged to base its decision, despite its best
belief, on facts which are not known to exist, because the evidence is vitiated
by a formal defect.

10 Géza MaGYARY: Hungarian Civil Procedure Law, Franklin- Company Hungarian Literary
Institute and Book Printing House, Budapest, second completely revised edition, 1924. p. 36.
1 Ferenc PETRIK: Civil Procedure Law I-II.- new Civil Code - Commentary for Practice, Third
Edition, ORAC Publishing House, Budapest 2023.
https://jogkodex.hu/doc/1089485?ts=2023-07-01#ss13986.
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It follows directly from the characteristics of evidence described above
that, if the case raises a technical issue on which the judge does not have the
relevant knowledge, any evidence that is suitable for the purpose could be
used to establish the facts - even the opinion of a private expert commissioned
by the party giving evidence. In addition, the opinion of a private expert,
preferably prepared in advance of the trial, will help to bring the proceedings
to a conclusion within a reasonable time and will put the legal practitioner in
a position to dispose of the dispute as quickly as possible. However, it is not

that simple.

1. The role of the expert

The purpose of expert evidence is always to establish some facts, and
the facts necessary for the court to form its opinion are established by the
expert on the basis of the data of the court-ordered taking of evidence and his
or her professional experience from the expert's examination. The
examination and use of evidence and the establishment of facts are all a
judicial task, not a specific feature of the means of proof. An expert's opinion
is a factual statement based on scientific, technical or other scientific laws
which objectively provides some information as to whether the facts or
allegations put forward by the parties are true or false and thus serves to
clarify the facts put forward by the parties in the proceedings. In the light of
the above, it can be said that expert evidence is fundamentally different from
other forms of evidence, as it is related to the judicial activity. It is precisely
because of its scientific basis that an expert's opinion contains a kind of
judgement, a judgment. At the same time, it is a scientific assessment of the

facts and a scientific, professional statement of connections and
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conclusions.!2 Several perceptions have developed around the role of the
expert. According to two completely opposing views, the expert can be
considered both as an assistant to the court and as an evidentiary tool. These
two positions also determine the positioning of the private expert institution
in the evidence. The legislator's position that the expert is an assistant to the
court leads to specific consequences. In this case, private expert evidence as a
legal institution cannot be given a place in civil procedural law. Indeed, by
designating the expert as an assistant to the court, as a body attached to the
court, the legal status of the expert is accepted as being dependent on the
judge, thereby excluding the possibility of a legal relationship of commission
between the parties to the proceedings and the private expert to carry out the
private expert's work. If this is the starting point, then the line of reasoning
according to which only the opinion of the expert appointed by the court is
capable of answering the technical question is correct.

If the legislator considers the role of the expert as an evidentiary tool
that can be used in the context of free evidence, this approach already allows
the use of private expert opinion as a basis for a judgment, but at the same
time the question immediately arises: how does private expert opinion relate
to the right to a fair trial, the principle of equality of arms between the parties,
or the principle of equal opportunity in a trial, the principle of impartiality
and independence? The use of a private expert's opinion is clearly guaranteed
by the system of judicial experts, including the use of the register of judicial
experts as a fundamental criterion to ensure that a private expert can only be
a registered judicial expert. With regard to the relationship of appointment,
although the private expert called upon by one of the parties carries out the
investigation and gives an expert opinion to answer the technical question, it

is mandatory, on the one hand, to inform the opposing party and ensure that

12 Géza IMREGH: Expert evidence in civil proceedings. Hungarian Law, 2002/11. p. 648.
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he is present at the investigation and has the opportunity to make a statement
and, on the other hand, the opposing party has the possibility, on the basis of
counter-evidence, to appoint a private expert. In my view, what may cause
fundamental problems is the parties' property and financial situation. In
many cases, it is observed that, in the course of litigation, a party is not in a
financial position to engage the services of an expert, and must pay the costs
of such services in advance. Although it is well established that litigation is
costly and that it is up to the party to decide whether or not to initiate it,
bearing in mind the time and cost involved, in many cases it is not the plaintiff
who is affected, but the defendant who is affected, because of his financial
circumstances.

Overall, the issues surrounding the role of the expert have also had a
major impact on the legal status of the institution of the private expert, since
the expert, as a person or organisation dependent on the judge, is used as an
assistant to the judge, which precludes the possibility of using a private expert,

while the evaluation of evidence raises the necessary guarantees for a fair trial.

V. Allowing the private expert to give evidence in civil proceedings
- the challenge

The 1952 Code of Civil Procedure regulated the only way of expert
evidence: evidence by an appointed expert. A seconded expert gives an expert
opinion on the basis of an act of public authority of the court, at the request of
the court. The predominance of the public authority character of the expert's
appointment jeopardised the full development of the principle of the
disposition of evidence. In judicial practice, it has become almost a rule that
expert evidence is always controlled by the court: although the parties make a

request for the expert to be appointed, the court asks the expert questions, the
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court detects the shortcomings in the expert's opinion and it is the court's task
to detect and remedy the shortcomings in the expert's opinion. On more than
one occasion, it has been felt by the parties seeking justice that, although not
formally, much of the expert evidence is provided ex officio, since the expert
is not assisting the parties but the court, and it is therefore the court's
responsibility and duty to obtain the full range of professional findings on
which the judgment is based.

Increasingly, a party seeking to strengthen its litigation interests
beyond the findings of a court-appointed expert has resorted to the possibility
of bringing to the attention of the court the professional findings of a
professional (not necessarily an expert) whom it has called upon. The practice
of the time was for a private expert's opinion to be part of the case-file, on the
basis of a unilateral mandate from a party, limited to answering only that
party's questions, taking account only of that party's observations, not on the
basis of the court's authorisation but presented at an unexpected and
unforeseeable moment by the party, and increasingly becoming part of the
case-file in civil proceedings. The submission of private expert opinions
typically occurred in two periods of the litigation: on the one hand, the
plaintiff often attached to the statement of claim a private expert's opinion
supporting his professional claims, as if to 'scare' the other party; on the other
hand, he usually attached it as a rebuttal to the opinion of the appointed
expert he did not like. The opposing party could almost invoke unilateralism
as a justification for all this: since it had no involvement in the preparation of
the opinion, had no influence on its preparation, and since the opinion was
drawn up expressly in the interests of the client and on his instructions, any
consideration of it would be in serious breach of the requirement of a fair trial

and could not therefore be accepted as a basis for judgment.
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However, a rule covering only the evidence of experts called upon to
give evidence appeared to be contrary to the fundamental principle of the free
admissibility of evidence, according to which a civil litigant is not bound by
formal rules of evidence, a particular method of proof or the use of particular
means of proof, and is free to use the parties' statements and any other
evidence that may be relevant to the facts of the case.1?

This tension has arisen precisely in the assessment of the findings of
the expert commissioned by a party to provide an expert opinion. It is
undoubted that the private expert's report, drawn up on the basis of a
unilateral request, did not in any way comply with the guarantee provisions
of the Code of Civil Procedure and, as regards the expert himself, with the
legislation governing the status of the expert, but it did contain information
of a professional nature and was part of the case-file, a tension which the
court, acting under the principle of the free system of evidence, had to resolve
somehow. This constant pressure to improve the interpretation of the law led
first to the identification of problems and then to a complete reform of private
expert evidence. The literature has been consistent in pointing out that the
use of private experts in litigation has long been a pressing practical need, and
has also been required to ensure consistency with the substantive law

applicable to forensic experts.1#

131952 CCP. § 3 (5)
14 péter SzaLAL: Chapter XXI: Experts. In Zsuzsa WOPERA (ed.): Commentary to Act CXXX of
2016 on Civil Procedure. W. P. Wakas, Hungarian Official Gazette and Book Publisher, 2017.
p. 528.
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V. Reform of private expert evidence

When the new Code of Civil Procedure was drafted, the legislator
wanted to achieve a complete reform of expert evidence. In view of this, it is
essential that the study summarises the milestones in the reform of expert
evidence and then describes the institution from legal theory to practical
application.

The Civil Code, which entered into force on 1 January 2018,
introduced new provisions to ensure the conditions for a concentrated
litigation, by focusing on the parties' responsible litigation, which made the
parties' substantive claims even more efficient before the courts. These efforts
were mainly achieved through the introduction of the principle of the
provision of evidence, in which the legislator sought to completely overhaul
and reform the rules governing the taking of expert evidence.!®

Civil procedural law can satisfy both individual and abstract legal
protection if it recognises the parties' right to dispose of their property and
allows them to exercise their rights from the commencement of proceedings
to the taking of evidence.1¢ The Code therefore expressly sought to ensure the
effective enforcement of private law claims through the consistent application
of the principle of lis pendens. Although the obligation to provide material
was imposed on the parties by the principle of the right to be heard, which was
of equal importance to the principle of the right to be heard and could be
exercised by the parties in the context of the free provision of evidence, this
principle was not consistently applied in the previous legislation in relation to

expert evidence. The new Code of Civil Procedure sought to overcome this

15 L4sz16 PriBuLA: The practical problems of determining the expert fee in the renewed civil
procedure model. Legal Gazette 2022/2, p. 49.
18 145716 PRIBULA: i.m. p. 49.
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problem by allowing the opinion of private experts into evidence for the first
time in the history of Hungarian law.

The basic principle of the legislation is that a party can choose between
using an appointed expert or a seconded expert, and it is not necessary for the
expert to be appointed by the court, as the opinion of an expert appointed in
other proceedings can also be used as evidence in the proceedings. Whichever
route is chosen by the party giving evidence, an expert under the Act on
Forensic Experts or an ad hoc expert as defined therein may be used as an
expert.

Expert evidence is based on the extensive material support of the
court. Although it follows from the trial principle that it is the party giving
evidence who must move for the expert's appointment and then move to
correct any errors in the expert's opinion that may give rise to concern - the
judge's role is far from passive. If there is a dispute between the parties as to
which party should bear the burden of proving a fact, the court should also
inform the parties of the consequences of failing to provide evidence or to
move for the production of evidence, and of the possible failure of the evidence
to be produced.!” In addition, the court must draw the party's attention to the
need to call an expert, to the fact that an expert may be called by law only on
a secondment basis, to the need to obtain an expert opinion on the basis of
information not provided in the proceedings, and to the fact that the expert
opinion is not suitable for the purpose of reaching a decision, i.e. that the
private expert's opinion or the opinion of the seconded expert is of
concern.'8This much greater involvement than in the previous solution

increases the responsibility of the judge.

17 ccp. § 237 (2)
18ccp. §317 (1)
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The submission of a private expert opinion may be requested by the
party giving evidence, unless otherwise provided by law.!® The party
interested in providing evidence may decide whether it wishes to provide
evidence on a particular issue by a private expert or by a seconded expert. In
this respect, the expert mode of proof can be considered to be uniform in
procedural law, since there is no difference between the expert routes in terms
of their function and evidential value. This is also facilitated by the Ministerial
Decree, which applies uniformly to the activities of both seconded and
commissioned experts.20

If you choose the private expert route, you must file a motion for an
expert opinion, without which you cannot attach a legally valid expert opinion
to the file, at least the court will not consider the private expert opinion
submitted in spite of this as evidence in the same line as the expert opinion.
The motion will be governed by the general rules of evidence and other
relevant rules of procedure, and the court will apply them in deciding whether
or not to grant the motion and, if so, when.2! In the case of an expert on
secondment, the party must already indicate in his motion the questions he
wishes to put, which the court may grant. In the case of the use of a private
expert, unlike in the case of a secondment, the specific questions to be
answered by the expert do not have to be indicated in the application. Indeed,
in the case of a private expert's opinion, the expert must act not according to
the instructions given by the court in its order, but in accordance with the

party's instructions, on the basis of the information provided by the party.

¥ ccp. §302 (1)
20 Matyas PARLAGI: Experts, In: Istvin VARGA (ed.) Commentary on the Code of Civil Procedure
and related legislation II., HVG-ORAC Kiad6, Budapest, 2018., p.1246.
21 Géza BARTAL: Private Expert Opinion in the New Civil Code, Hungarian Law, Budapest,
2018/6. p. 322.

114

SUBB Iurisprudentia nr. 2/2024



Bettina Szepesi: The (alleged) failure of private expert evidence in Hungarian civil litigation

However, if private expert evidence has not been obtained before the opening
of the proceedings, this may be done after the private expert opinion has been
drawn up, which is to be assessed in the context of the supplement to the
private expert opinion.

The rules of the Code of Civil Procedure give the private expert the
rights to perform his or her task in accordance with the mandate and in full,
but also impose obligations on him or her to ensure that the private expert's
opinion is not one-sided solely on the basis of the information provided by the
party commissioning the expert and does not jeopardise the possibility of
providing an independent - impartial - objective expert opinion. The client
may not instruct the expert providing the private expert opinion in relation to
the professional content of the private expert opinion, which, in my view, is a
form of guarantee of the private expert opinion, which is intended to provide
an independent, impartial expert opinion. The private expert has the right,
under the general rules, to inspect and copy documents and to be present at
the hearing or otherwise at the taking of evidence and to ask questions there
after presenting his opinion. The private expert shall act in full compliance
with the professional rules governing his activities, independently of the
interests of his client, impartially and impartially, and shall formulate his
opinion on the basis of an objective and objective assessment of the facts
established and refuse to accept any assignment which is contrary to the law.
This means, therefore, that the opinion of a private expert can never be one-
sided: the party giving evidence is obviously first informed as to which
recognised expert he wishes to use to answer the technical question of his
evidentiary interest, and therefore seeks out a suitable expert and asks him to
give an expert opinion on the basis of his mandate in the case - but at that
stage the private expert has not yet started to give the opinion. It then agrees
with the chosen expert on the remuneration, the timeframes that can be
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agreed and the conditions for presenting the expert's findings - but at this
stage the private expert has still not started to prepare the expert report. The
trial then starts, where, after the court has been informed, the party giving
evidence moves for a private expert - but the private expert still does not start
to prepare the expert report. The court then grants the motion and orders the
witness to submit the expert opinion within a reasonable time - and only then
does the private expert begin to prepare the opinion. However, the expert's
opinion is then given with the involvement of the other party, in the light of
his comments and questions, and with the utmost equality of arms. Once the
expert's opinion has been drawn up, the private expert will hand it over to the
party who commissioned him to submit it to the court. The private expert's
opinion can only be the basis for a conviction if it has complied with all these
strict rules.

The private expert's opinion shall be served by the court on the
opposing party, who may put questions to the private expert concerning the
private expert's opinion, whether or not he/she has employed a private
expert.22 The opposing party may also comment on the private expert's
opinion. They may state why they consider that the expert's opinion is of
concern and should not be taken into account as evidence. The opposing party
may, in accordance with Pp. With regard to Article 304 (1), the opposing party
may submit questions for which the law imposes time and content limits, and
the court shall call the opposing party to this effect by setting a time limit.
Since the private expert is not an intervener, the opposing party may not ask
questions to verify the impartiality and credibility of the private expert's
opinion, and his right to question is limited to the content of the private

expert's opinion.

22.CCP. § 304 (1).
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Questions or comments by the opposing party in relation to the expert
opinion or information in the proceedings that has emerged after the
submission of the expert opinion or a conflict between the opinions on a
technical issue may also justify a party's request to supplement the expert
opinion submitted by it in order to make the private expert opinion suitable
for evidence or counter-evidence. The law also provides for the possibility, in
the context of supplementation, for the party to address other concerns raised
about the expert opinion. A supplement to a private expert's report submitted
by a party may only be made if the party moves to supplement the private
expert's report submitted by the party.23

A specific feature of the legislation is that, although only one expert
may be called to give evidence on a specific issue in a case, private expert
evidence is an exception to this rule: the opposing party may also submit a
private expert's opinion if he disputes the private expert's opinion and seeks
to overturn it. A private expert's opinion requested by the opponent of the
party giving evidence is drawn up in the same way as a private expert
commissioned by the party giving evidence: on the basis of impartiality,
objectivity and equality of arms.2*

If the private expert's opinion thus drawn up is free of objections,
because it is professionally correct, has complied with the rules governing its
preparation, and has provided the necessary answers to the party's comments
and questions, it will be the basis for the judgment. If, on the other hand, the
private expert's opinion does not meet these conditions, i.e. if it is not
satisfactory, including where there is an irresolvable contradiction between

the opinions of the party giving evidence and those of the private expert

23 CCP. § 304 (2) paragraph b).
24 CCP. § 302 (3).
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commissioned by the opposing party, the private expert's opinion will fail and
cannot be the basis for a judgment.25

In this case, it is not possible to continue the private expert evidence,
the party giving evidence cannot ask for another private expert after the
expert's opinion has been challenged - but can switch to the seconded expert
evidence route.26

The legislation described above is the result of a lengthy professional
and social debate, and the legislator expected it to lead to an increase in the
number of experts used by the parties and, indirectly, to an increase in the
prestige of the profession. However, practical experience shows that this has

not been the case.

VI.  The main problems of application of the law in relation to private
expert evidence

Relatively soon after the entry into force of the Civil Code, the
difficulties in the application of the law were revealed, which cast doubt on
the smooth implementation of the legislative aspirations.

After the reform of the private expert evidence, it was noticeable that
it remained typical: the plaintiff attached to the statement of claim, as if to
"scare" the defendant, a private expert's opinion which was unilaterally drawn
up on the basis of his questions, in which the other parties were not involved.
This is precisely what the new legal solution was intended to avoid. It was
therefore for the courts interpreting the legal provisions to take the view that
the private expert's opinion could be drawn up before the submission of the

application for a private expert's opinion and that the private expert's opinion

5 CCP. 316 § (2).
26 CCP. 307 (1) paragraph (1) point b).
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could be annexed to the application. However, this does not constitute a
private expert's opinion, but merely the grounds for the application for the
employment of a private expert. If the private expert's report is drawn up
before the application is lodged, failure to comply with the private expert's
obligations in the proceedings under this Act may give rise to a risk of concern.
It can be seen that the preparation of a private expert's report in this way is
contrary to the purpose of the Act.2”

Despite the fact that, due to the correct interpretation of the court, the
right of the party challenging the opinion of the seconded expert to challenge
it by requesting a private expert had to be reduced, the old habits persisted: it
still happened that, after the seconded expert's opinion had been presented,
the party challenging it attached a private expert's opinion, also unilaterally
prepared, answering questions asked to refute the seconded expert's findings,
and prepared without the involvement of the other party. This too had to be
dealt with in judicial practice. A guiding final decision stated. The court
ruled.28

However, the fact that this could have arisen at all after the entry into
force of the CP indicates the difficulty of changing the mindset of litigants. In
my view, a major problem of application of the law in the light of the available
court decisions against the private expert institution is that the procedural
role of the expert is still not given sufficient weight in the evidence and is
sometimes considered as a personal presentation of the party, with the

fundamental problem that the procedural role of the private expert, given that

27 Resolution No. 7 of the Consultative Body on Legal Interpretation Issues of the new Civil
Code, adopted at the meeting of the Consultative Body on Legal Interpretation Issues of the
new Civil Code on 8 December 2017, Resolution No. 45 of the National Consultation of Heads
of Civil Affairs Colleges of 20-21 November 2017.
28 Court of Pécs P£.I11.20.012/2023/7. (published: BDT2023. 4672).
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only a forensic expert can perform such an activity, is given by his specific
expertise. Many decisions show that the opinion of a private expert is not
given sufficient weight to ensure the right to a fair trial, the principle of
equality of arms between the parties, the principles of impartiality and
independence. I see one reason for this in the prevailing view of the private
expert - although there are guarantees that he will give an impartial,
independent, professional opinion - that he will accept a fee from one of the
parties, that he will act on their behalf, which makes him incapable of giving
an impartial, independent expert opinion. This approach is based on the
erroneous assumption that it is obvious that a private expert's opinion cannot
contain findings that support the facts and allegations of the opposing party,
in direct contradiction to the position of the party who commissioned it.

By adopting the principle of one expert and essentially seeking to
ensure that the principle of concentration of litigation prevails, i.e. that the
dispute between the parties is resolved as quickly as possible, the Code of
Procedure rejects the possibility that litigants should be free to appoint private
experts in all respects. In relation to the specific subject matter, the current
text of the law imposes a limitation by stating that a new private expert may
only be engaged if the private expert has been excluded from the proceedings
by the court or cannot give a private expert opinion, since he is not entitled to
act as a forensic expert or to answer the specific question under the law.2?

If we take the view that the private expert is influenced by the
framework of the mandate and the remuneration received during the
mandate, then we can say that the interests of the court in the speedy conduct
of the proceedings and the reaching of a decision on the merits are best served
and adequately secured by the procedure of the appointed expert, However,

in practice, it can be observed that the proceedings of seconded experts are

2 CCP. 305. §.
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slower, if only because the range of forensic experts authorised to answer a
given question is narrower, so that using only them in all litigation leads to a
significant delay in the proceedings. In many cases, whether civil or criminal,
the court allows an extra time limit for answering the questions, does not
apply the penalties for delay and, because of the greater judicial intervention
provided by the secondment, orders the experts to provide further and further
evidence, even out of an unnecessary sense of caution. In my view, the
institution of private experts would remedy this, as it would allow a wider
range of forensic experts to be used in relation to the specific issue, and the
higher fee for the engagement, as opposed to the fee for the seconded expert,
would encourage the private expert to proceed more quickly and efficiently.

In addition, the question arises whether the fairness of the
proceedings can really be ensured only by the appointed expert or whether it
could be ensured by private experts used by the parties, which, although not
in favour of the one expert principle, would be more efficient.

Another important enforcement problem is that private expert
opinions suffer from substantive deficiencies which are not adequately
addressed by the court in the proceedings. In this respect, judicial practice
appears to be too strict. In my view, if the findings of fact, the research
methodology, the references to the literature and the summarised conclusion
drawn in the private expert's opinion are thorough, clear and logical, then
grounds such as the fact that the opposing party was not invited to make a
statement by the private expert should not be grounds for rejection. First, in
my view, that omission and deficiency can be remedied in litigation and,
second, in many cases, the opposing party will seek to prevent the private
expert from being called so that it is later possible to exclude the private
expert's opinion from the evidence on the basis of a challenge to the private

expert's opinion. In a number of cases, private expert opinions, if they are not
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in accordance with the CP. 303 (2) are not fulfilled, they are not admitted into
evidence and their findings are disregarded by the court. This is a further
challenge to private expert evidence.3?

It is also a problem for the application of the law and leads to the
marginalisation of the use of private experts that the fee for a private expert,
if there is a concern, cannot be charged as part of the cost of the litigation and
that in a significant number of proceedings the private expert's opinion is
found to be of concern. While the fee for the expert's report is part of the
litigation costs, the fee for the private expert can easily become an
unnecessary extra cost for the party instructing him. In practice, it can be
observed that a private expert's opinion may be of concern not only because it
is incomplete, or because it contains findings that are contrary to itself or to
the facts of the case, or because it is vague, but also if there are, for example,
two private expert opinions that take different positions and reach different
conclusions. If, however, the party later requests the appointment of an expert
to prove its position and the expert confirms the findings of one or other of
the private experts, it may be that the private expert's opinion, which has been
found to be questionable, is well founded, but the fee paid cannot be charged
as legal costs. If the wording of the standard would allow the fee for the private
expert's opinion, which has been found to be well-founded by a new expert, to
be included in the costs of the proceedings, the hiring of a private expert would
also be more attractive for the parties. In this context, the question of over-

proof arises, where it is essential to take a position on whether litigation

30 Decisions on which the findings are based: the Curia Kfv.X.37.416/2019/4., the Curia
Kfv.35.482/2020/5., the Curia Pfv.20.154/2022/8., the Curia Gfv.V.30.208/2023/4.
(published: BH 2024.3.65.), Capital Court 7.Pf.20.679/2021/8/II., Court of Debrecen
Pf.11.20.067/2023/7.
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efficiency is served by 'discovering' the truth or by a speedy resolution of the
case.

The difficulties in the application of the law were essentially confirmed
by the first comprehensive amendment of the Civil Procedure Code, Act CXIX
of 2020 (Civil Procedure Code Novella), which entered into force on 1 January
2022, and which - although only in certain types of litigation, but definitely -
curbed the use of private expert evidence. The Pp. According to the general
explanatory memorandum to the amendment?! one of the main objectives of
the amendments aimed at personal status litigation was to introduce
provisions aimed at enhancing the protection of the interests of minor
children. In view of this, Article 51 of the amendment to the Civil Code
excluded the possibility of private expert evidence in all personal status
actions.32 The reason given for this was that if expert evidence is conducted in
accordance with the former provisions of the new Civil Code and the
provisions of the new Civil Code are not complied with, the court may not be
able to take evidence. 434 § (5) and 444 § (1) of the new CP., the law provides
for the possibility of private expert evidence in all proceedings concerning
personal status other than guardianship proceedings, the parties will - also by
virtue of the principle of free evidence - make use of the possibility of private
expert evidence, in which case the case of a doubtful, contradictory expert
opinion may arise, which the court must endeavour to resolve. In such a case,
in the course of a claim relating to matrimonial or parental custody, the
private expert, private experts or ultimately the appointed expert may have to
examine/remove the minor child several times, depending on how the

contradiction or concern of the expert opinion is resolved, which is contrary

31 See Explanatory memorandum 2020/148, final explanatory memorandum to Act CXIX of
2020,
82 cCP. short story § 51.
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to the provisions of the Civil Code. 4:2 (1), which provides for increased
protection of the child's interests and rights in family relationships.

The fundamentally reformed private expert evidence was not affected
by the amendment to the Civil Code, except for the provisions on personal
status, but it did send a message that private expert evidence is not considered

to be on a par with the path of evidence of an appointed expert.

VII.  The answer to the hypothesis

The study aimed at examining how the spirit of the new Hungarian
civil procedure code, the emphasis on the institution of private experts, has
affected the practice, and whether the theoretical aspirations of the
codification process have been successfully translated into practical
application. On the basis of my hypothesis, I have argued that the codification
effort has not been realised on the practical stage, and that a certain anxiety
about the opinions of private experts can be observed. In this respect, hopes
for private expert evidence have faded.

In the case studies it can be seen that, although private expert evidence
was an innovation of the CP. and there were high hopes for it, its practical
application and the evaluation of private expert opinions were still under the
spell of the difference in approach before the new CP., and the doubts were
not dispelled. The jurisprudence was somewhat lagging behind the legal
provisions and approached this legal institution with trepidation.

In my view, firstly, because if the private expert's opinion was
excluded, unnecessary litigation costs were incurred, which remained the
burden of proof. On the other hand, because it was subjected to greater
scrutiny - whether the right to impartiality, independence, fairness,

impartiality, whether the opposing party was able to assert its rights during
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the private expert's proceedings, whether the private expert took due account
of them - as the appointed expert. Although the parties could and do agree on
the person of the appointed expert, judicial control is still present, since
ultimately - in the absence of a compromise - it is the court that appoints the
expert.

The reasons for refusing to use a private expert institution should be
examined. There may be legal sociological reasons for this, but the most likely
reason is that the courts do not see the application of civil law principles as
guaranteed when assessing the private expert's private opinion. Despite the
fact that the private expert's opinion is drawn up on the basis of and in
accordance with the criteria and requirements applicable to forensic experts,
the presence of a relationship of trust jeopardises the principles of
impartiality, independence and the right to a fair trial, which are fundamental
to the whole litigation process.

Based on the analysis of the court decisions, the assumption seems to
be somewhat confirmed, i.e. that the acceptance of private expert opinions has
produced worse results than expected and in many cases was either excluded
from the evidence or was not suitable to be used as a basis for a decision on
the merits, because it was based on the judicial reasoning or suffered from
some deficiency that could not be remedied in the procedure. Although it
could be presumed that the court in charge probably did not dare to take the
risk of issuing a judgment that could be challenged because the right to a fair
trial, the requirements of impartiality and independence were not fully
respected in the proceedings - this could clearly not be justified, however,
because no decision in the context of the appeal proceedings could be found
which had established a procedural violation in this respect, and therefore no

such conclusion could be drawn.
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Overall, it is clear that the use of a private expert has not been as
widespread as the legislator expected within the framework of the Code of
Procedure. Even if there is no basis for this in the legal guarantees, the
violation of impartiality is regularly raised by litigants. It is difficult to prove,
and can only be deduced from the results, that the courts are also more
cautious about this expert evidence route, and several problems of application
of the law arise. Society has not been able to change its thinking on this issue,
and the seemingly radical changes in the law have only partially been followed

by everyday practice.

VIIl.  De lege ferenda proposal

Because of the shortcomings of the institution of private expert
witnesses, I do not see the solution to the practical problems in legislative
amendments, I believe that the legislator has provided an adequate
background for this form of evidence through the legal provisions, but at the
same time, in my opinion, it is necessary to take measures which, if not
directly, then indirectly, will act as a guarantee.

In my opinion, the judicial practice has not yet fully caught up with the
private expert institution, which is also one of the drawbacks of the new Civil
Code, since it has not been regulated yet, which could perhaps be facilitated
by reducing the tasks that have to be included in the scope of the judge's
supervision and by omitting the necessary training, since the court is given a
number of additional tasks with the private expert institution (its procedural
assessment, its financial supervision, and later its substantive assessment).

In my view, it is not permissible to allow the practice of making private
expert opinions inadmissible on the grounds of concerns about the lack of

involvement of the opposing party. The expert works from material brought
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in, and of course, if he or she enters into a relationship of trust with one of the
parties, he or she can rely mainly on documents and data obtained from him
or her. In view of this, he cannot be expected to be complete and accurate in
cases where the opposing party does not participate in the proceedings - does
not want to participate and thus impedes the taking of evidence, but at the
same time, on the basis of judicial practice, there are a significant number of
private expert opinions which are excluded from evidence not because they
are not logically convincing to the court or contain contradictions which could
not be resolved, but because they suffer from formal or substantive
deficiencies (e.g: the opposing party was not informed of the examination, or,
if it was, it was not informed that it could comment, make a statement, be
present during the examination, or the expert's report does not contain the
methods to be used, indicating which of them the expert applied and why he
chose them), which could be absolutely eliminated. In my opinion, this could
be resolved by imposing on the expert - who, being a private expert, can only
be a forensic expert and must be aware of the relevant provisions of the Civil
Code if he accepts an assignment - the obligation to give an expert opinion in
which he at least pays sufficient attention to the formal and mandatory
content requirements, by appropriate means, in particular by the professional
supervisory body.

The study showed that there were also a number of practical
difficulties and questions regarding the newly introduced private expert
evidence. It has tried to formulate proposals to solve these problems, which

hopefully contain suggestions useful for legislation and law enforcement.
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Abstract: eHealthcare has become part of the healthcare system as a result
of a long process and the development of communication of information. Hungary's
eHealth system is the National eHealth Infrastructure (Elektronikus Egészségiigyi
Szolgaltatasi Tér, EESzT), which greatly facilitates the work of health professionals
and the daily lives of users. In this paper I would like to describe the structure and
functioning of the Hungarian scheme. It is a nicely designed interface, with a careful
technical and legal background, which is completely user-friendly, as its handling is
very clear. It can be used online for writing prescriptions, booking appointments,
writing referrals and many other useful tasks, which I will describe in detail in the
paper. However, there is still room for improvement and progress. I believe that
healthcare is a field that requires continuous development. It is necessary to keep pace
with the development of technologies in order to provide high-quality services to
patients.
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Introduction

The aim of my study is to describe the electronic healthcare
administration system in Hungary; therefore I chose the descriptive-
analytical method for the study. The development of EESzT? has resulted in a
new, integrated system.

I believe that this is a unique system, so I find it important to discover
the opportunities it offers. For example, ePrescriptions help to solve the
problem of the digital gap. Also, the system allows users to look into their
documents, and with the help of the Treatment Catalogue doctors and
patients can check all the treatments provided.

The discussion of the strict regulatory background of EESzT is an
absolutely necessary part of studying the subject. The system fulfils the
requirements of the Hungarian regulations. The self-determination function
allows users to enjoy their data protection rights.

During my researches I used Hungarian studies. This may be due to
the fact that Hungarian health care is not very much dealt with at the
international level. This is one of the reasons why I think that my study would

be a valuable contribution.

1 EESZT (Elektronikus Egészségiigyi Szolgaltatasi Tér): short for Hungary's electronic health

system.
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Digital Governance

Our world is constantly changing. This includes the dynamic
development of the IT sector, which is driven by new demands in all areas of
life. Digitalization opens new horizons.

This process affects various systems in society, including governance.
This means that new routines have been introduced. Infocommunication-
related habits and the use of devices have changed, which affects governance.?
It is important that the new solutions should be easy to understand both for
those working in the sector and for citizens. A good example is the EESzT
system, which is complex, yet easy to use.

The word “electronic” can be interpreted in many ways, but in the field
of law and governance in particular it means the future.® Technological
development is present in all areas, producing new solutions every day, in line
with demands. IT is used in all fields where new demands require changes.
Governance is no exception. The question may arise whether digitalization is
needed and applicable in all areas. The number of fields where paper-based
administration is replaced by digital solutions is increasing. They result in
lower costs and error rates and make procedures faster and more efficient.
Electronic governance means more than replacing human work with devices
and introducing automatization. It also includes the introduction of new

methods to provide the existing services, and the introduction of new services.

2 Balazs Benjamin BUDAIL Balazs Szabolcs GERENCSER. Bernadett VESZPREMI, A digitdlis kor
hazai kozigazgatasi specifikumai, Dialég Campus Kiad6, Budapest (2018), 15.
3 Sandor NaGy, Circulus vitiosus: az elektonikus kézigazgatds meguvalésulasa helyi szinten, Uj
Magyar Kozigazgatas, 2021.december/14.évfolyam/4.szdm, 65.
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Its regulation is complex because there are many types of tools used in the
sector, and technological development is, so to say, hard to follow.*
eGovernance is based on an online system that is accessible anywhere
and allows citizens to take care of their administration-related issues even if
they are on holiday or on a business trip. The concept of eGovernance is the
result of an international process, including conferences, status reports and
EU recommendations.® According to the Organisation for Economic
Cooperation and Development, e—governance covers the use of information
and communication technologies in all fields of governance in order to

provide services more efficiently.®

Il. eHealthcare

Digitalization affects all areas of public services. The course of
development is in line with the demands of the specific fields. In this regard,
healthcare is one of the main areas, and Hungary has made a huge
achievement with EESzT. Even though the digitalization of healthcare had
been discussed and needed for quite some time, the breakthrough came with

COVID19. It was a milestone in the national healthcare system. EHeatlhcare

4 Zsolt CZEKMANN, Gergely CSEH, Bernadett VESZPREMI, Az e—kiozigazgatds, e—kormdnyzat
szakigazgatasa. In: LAPSANSzKY Andras: Kozigazgatasi jog, Szakigazgatasaink elmélete és
miikodése, Budapest, Wolters Kluwer Hungary Kft (2020) 329-331.
5 Zsuzsanna Arva, Istvan BALAZS, Attila BARTA, Bernadett VESzPREMI, Kozigazgatds—elmélet
Debreceni Egyetem, Allam— és Jogtudomanyi Kar, Debrecen (2020) 263.
6 E—government: Analysis Framework and Methodology. OECD Public Management Service,
Public Management Committee, 2001.
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will not cover all sectors in the area, but this innovation will support those
who do not have the required infrastructure and services.”

The European Union has developed action plans to improve
healthcare. The first eHhealthcare action plan was launched in 20043. It was
created because it had become clear that in a few members states the
electronic systems that help provide healthcare services were absent.? In
2005, the “eEuropa 2005!°: Information for Everyone” action plan was
created, which, among other matters, aimed to facilitate the improvement of
online healthcare services and the establishment of healthcare information
networks. In 2008, the European Commission issued another
recommendation!!; in order to make better use of the eHealthcare systems,
and because healthcare systems were not consistent in the member states, and
not all citizens had access to high-quality healthcare services.!? In line with
the action plan produced in 2005, the European Commission created a
strategic action plan entitled “201013: European Information Society for the

Development of Jobs”, which aimed to improve the quality of life. On 27

7 Norbert INCZE — Tamas PESUTH, E-Health — Digitalizalédik az egészségiigy?, Koz-gazdasag,
2020/4. 247-250.

8 More information: https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2004:0356:FIN:EN:PDF.

9 Déra Lovas, Vigydzé szemetek az egészségiigyre vessétek! Elektronikus Egészségiigyi

Szolgdltatasi Tér az eurdpai egységes digitalis piac Osszefiiggésrendszerében, Kozjavak,
2019/V.évfolyam/3.szam 9. 9-10.
10 More information: Commission, ‘e-Health - making healthcare better for European citizens:
an action plan for a European e-Health Area’ COM 356 final.
11 More information: Commission Recommendation of 2 July 2008 on cross-border
interoperability of electronic health record systems [2008] OJ L 190/37.
12 p Lovas, ibid.p.10.
13 More information: Comission, §2010 — A European Information Society for growth and
employment’ COM 229 final.
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September 2013, The EU published the opinion of the Committee of the
Regions about the EC action plan!“ related to the development of eHealthcare
systems in the 2012-2020 period. The plan put eHealthcare in social context
and explained specific benefits for citizens. In terms of social context, it
promoted transparency, the improvement of the quality of life, and equality.
As for individual citizens, it referred to bespoke treatment and services,
shorter hospital care, and more cost-efficient treatments due to technological

developments.15

1. National eHealth Infrastructure

EESzT is an important part of eGovernance. In order to eliminate
errors in governance, the connection of databases has become a major issue.
Health data is recorded in various documents which are not necessarily stored
by the authorities. EESzT is an integrated database where citizens’ records are
stored. The National eHealth Infrastructure, co-financed by an EU grant and
the Hungarian government, revolutionizes healthcare, and eGovernance in
general. The system combines traditional healthcare with cutting-edge IT
solutions and services. In order to provide high-quality and efficient patient
care, it is imperative to make patient data available to practitioners, regardless
of what financial programme patients use for covering their treatments.

This national database stores all medical information on every citizen.

Clinics, laboratories, hospitals and practitioners transfer data to the system.

14 More information: Opinion of the Committee of the Regions C 280/33 on ‘eHealth Action
Plan 2012-20 — Innovative Healthcare for the 21st Century’.
15 Agnes VARADI, E-health fejlesztések az egészségiigyi szolgaltatdsok hazai és eurépai uniés
rendszerében, Osszefoglald Kozlemény, Magyar tudomanyos Akadémia,
Tarsadalomtudoményi  Kutatokézpont,  Jogtudoményi  Intézet,  Budapest, 4-5.
https://akjournals.com/view/journals/650/155/21 /article-p822.xml.
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All appointments are recorded in the social security system. Data can be
sorted, which makes the system easy to use, and patients can even print their
medical records. Data upload is mandatory, the consent of patients is not
required!¢. Healthcare service providers are responsible for creating medical
records.!”The related requirements are specified in Art 2 and 3 of Regulation

39/2016. (XII. 21.) of the Ministry of Human Resources.!8

“The Ministry initiated a social discussion on the modification of
regulations related to healthcare and health insurance. The proposal
included the regulation of the establishment of EESzT.19 The project
TIOP 2.3.2 is one of the pillars of the Hungarian e-healthcare
programme. Its objective was to create a platform that allows and
helps communication and collaboration (which resulted in the
establishment of EESzT), and connects sectoral IT systems and
healthcare professionals.”

The project, which related to “certified public records”, aimed to
improve the IT infrastructure in the sector and to reform data transfer among
institutions. EESzT is a platform for communication and collaboration, which
is secure and meets data protection regulations.2°

The EESzT has been available for healthcare providers since 1
September 2017. Many general practitioners, institutions providing

healthcare services to inpatients and outpatients and pharmacies have joined

16 Hajnalka CSEKE, Elstartolt az e—egészségiigy—Adatok a felhében, Figyels, 2017/8. 28.

17 M4té JULESZ, ,A telemedicina és a COVID—-19-vilagjarvany”. Informéaciés Tarsadalom XX,
3.szam (2020), 32.

18 EMMI Decree 39/2016. (XII. 21.) on the detailed provisions on the National eHealth
Infrastructure.

19 A VARADI: ibid.p.8.

20 Attila Prri, Beata HEILING KOLTAI, GYEMSZI, Nemzeti Egészségiigyi Informatika (e—

Egészségiigy)—Elektronikus kozhiteles nyilvantartasok és dagazati portdl fejlesztési projekt

helyzetjelentése, IME—-Interdiszciplinaris Magyar Egészségiigy,
2014.szeptember/XII1.évfolyam/7.szam 58—60.
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the system. Private service providers were planned to connect by the end of
2018. The National Ambulance Service joined the system in November 2018.
It was a milestone in patient care. Users have been trained by the member
institutions with the help of the operator.2l; Retrospective data upload, the
integration of data sources, and the standardisation of digital documents were
performed in the framework of the EFOP-1.9.6-16-2017-00001 project
entitled “Electronic and Healthcare Development”, as part of the Széchenyi

2020 programme.22
A. Regulatory background of EESzT

All projects that aimed to develop EESzT and its sectoral modules were
completed at the end of 2015. The system integrates the previously existing
systems of hospitals, pharmacies and general practitioners, and allows the
introduction of new services.23

Article ITI/A of Act XLVILI. of 199724 about the handling and protection
of healthcare data and related personal data came in effect on 1 January 2016.
It defines rules related to data management in EESzT. Art 35/A. (1)-(3)
specifies that the operator of EESZT, which is the National Directorate
General for Hospital, based on Art 7(4) of Government Decree 516/2020. (XI.
25.), shall provide related data transfer, and may store data pending consent

by individual citizens. The objective of the decree was to define the conditions

21 Balint SzaBO, Beata HEILING KOLTAI, ALLAMI EGESZSEGUGYI ELLATO KOZPONT (AEEK), Startol
az EESzT, IME-Interdiszciplinaris Magyar Egészségiigy, 2017.februar/XVI.évfolyam/2.szam
48-49.
22 EESZT Fenntartasi és Uzemeltetési Féosztaly: Kordabbi egészségiigyi adatainkat is elérhetik
a kezelborvosok—Kulcsfontossagu fejlesztésekkel épiil tovabb az EEszT, IME—
Interdiszciplinaris Magyar Egészségiigy, 2019.marcius/XVIII.évfolyam/2.szam 56.
23 B4lint Szab6, Beata HEILING KoLtal, Allami Egészségiigyi Ellaté Kozpont (Aeek), ibid.p.48.
24 Act LXXXIII of 1997 on compulsory health insurance.
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and purposes of managing medical and personal information.2> One of the
chapters in the decree deals specifically with EESZT, and provides detailed
information about the management and protection of medical and personal
information.26

The testing of the system began on 1 January 2016 and was carried
out by the National Infocommunications Service Company Ltd, which still
operates the system.2” The suppliers of the systems operated by connected
institutions were informed on all technical requirements that they had to fulfil
in order to make their systems compatible with EESzT.”?8

The operation of the EEszT is regulated by Decree 39/2016. (XII. 21.)
of the Ministry of Human Resources?®. The Regulation consists of 3 chapters,
which describe the eHealth system in detail and clearly.

A short description of the 3 chapters:

Chapter 1 provides detailed information about the procedure and
conditions of connection, the requirements regarding the IT system of the
connecting entity, about the introduction of the service, the system, the
management of authorisations, and the management of downtime and

malfunction.30

25 Kinga NEMETH, Egészségiigyi adatkezelés és a GDPR hatdsa, Med. Et. Jur., 2018.
szeptember/9. évfolyam/3. szam 17.
26 1997. Act XLVII of 1997 on the processing anf protection of medical and other related
personal data.
27 Decree No 7/2013. (II. 26.) of the Minister of National Development, Schedule 1, par 23
and 1.24k .
28 Balint SzaBO, Bedta HEILING KoLtal, Allami Egészségiigyi Ellaté Kézpont (AEEK), ibid.p. 48-
49.
29 Decree No 7/2013. (I1. 26.) of the Minister of National Development, Schedule 1, par 23 and
1.24k.
30 EMMI Decree 39/2016. (XII. 21.) on the detailed provisions on the National eHealth
Infrastructure, art 2.§ (1)-(2).
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Chapter 2 describes the services that are available through the system,
including the central event catalogue and the management of master data.3!
It also discusses self-determination and healthcare databases, healthcare
profile, medical records management and data provision requirements.

Chapter 3 includes appendices that help interpret the decree and its
application in practice.

One of the major issues regarding the EESzT is data protection. Users
may have concerns about the security and availability of their medical records.

On 27 April 2016, the regulation 2016/679 of the European
Parliament and of the Council on the protection of natural persons with
regard to the processing of personal data and on the free movement of such
data, and repealing Directive 95/46/EC (General Data Protection Regulation)
was issued.

GDPR regulates issues relating to data protection. It came into effect
on 24 May 2016 and has been mandatory for all member states since 25 May
2018.32 In terms of the operation of EESzT the Hungarian regulation is in line
with the GDPR. The GDPR states that “The protection of natural persons in
relation to the processing of personal data is a fundamental right. Article 8(1)
of the Charter of Fundamental Rights of the European Union (the ‘Charter’)
and Article 16(1) of the Treaty on the Functioning of the European Union
(TFEU) provide that everyone has the right to the protection of personal data
concerning him or her”.33 It also states that “The right to the protection of

personal data is not an absolute right; it must be considered in relation to its

31 EMMI Decree 39/2016. (XII. 21.) on the detailed provisions ont he National eHealth
Infrastructure, art2.§ (1).
32 Bal4zs SzECSENYI-NAGY, Az egészségiigyi adatkezelés és a GDPR sszefiiggései, Med. Et Jur.,
2021./12. évfolyam/majusi kiilonszam, p. 6.
33 Regulation (EU) 2016/679 of the European Parliament and of the Council, preambulum,
par. (1) .

138

SUBB Iurisprudentia nr. 2/2024



Veronika Almasi: Overview of the Digital Healthcare in Hungary

function in society and be balanced against other fundamental rights, in
accordance with the principle of proportionality.”®* The data protection
principles basically apply to the data of persons who are identified or
identifiable. This means that they do not apply to collected anonymous
information and the data of deceased persons. The management of personal
data can be based on regulations (e.g. in the case of an objective of public
interest) or on the voluntary, informed consent of individuals.3> The Preamble
of the Regulation defines the scope of personal medical information.3¢ Article
4 defines the concept of medical information.3” According to the Regulation,
genetic and biometric data that may be used to identify an individual, and
medical records are special categories of information. Data falling into these
categories may basically not processed, with certain exceptions.?8 The
Regulation states that ,,Such processing of data concerning health for reasons
of public interest should not result in personal data being processed for other
purposes by third parties such as employers or insurance and banking
companies.”® The concept of data protection impact assessment is also
defined. It covers the assessment of how the planned data processing
operation will affect the protection of personal data.*?

The establishment of EESzT and the introduction of GDPR had a

major effect on the management of personal health information. The

34 Regulation (EU) 2016/679 of the European Parliament and of the Council, preambulum,
par. (4) .
35 Balazs SZECSENYI-NAGY, ibid.p.6.
36 Regulation (Eu) 2016/679 Of The European Parliament and of the Council (35) .
37 Regulation (Eu) 2016/679, art 4 15.
38 Regulation (Eu) 2016/679, art 9 (1).
39 Regulation (Eu) 2016/679, preambulum, par. (54).
40 K NEMETH, ibid.p.20.
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databases of EESzT were created on the legal basis of public interest, and
personal health information is stored accordingly.4142

According to Article 8 of the Charter of Fundamental Rights of the
European Union: “Such data must be processed fairly for specified
purposes and on the basis of the consent of the person concerned or
some other legitimate basis laid down by law. Everyone has the right
of access to data which has been collected concerning him or her, and
the right to have it rectified. Compliance with these rules shall be
subject to control by an independent authority.”

The Treaty of Lisbon also deals with the issue of data protection in
Article 16: “(1) Everyone has the right to the protection of personal
data concerning them. (2) The European Parliament and the Council,
acting in accordance with the ordinary legislative procedure, shall lay
down the rules relating to the protection of individuals with regard to
the processing of personal data by Union institutions, bodies, offices
and agencies, and by the Member States when carrying out activities
which fall within the scope of Union law, and the rules relating to the
free movement of such data. Compliance with these rules shall be
subject to the control of independent authorities.”

Article 6 of the Constitution of Hungary states that “Everyone has the
right to the protection of their personal data concerning them”.

On the whole, regarding data protection issues we have to assess how
we can increase efficiency without even minimally restricting personality
rights. The introduction of uniform identifiers must be based on facts and
analysis, which requires careful consideration of the benefits, the risks, the
potential limitation of fundamental rights, and alternative solutions. The

recommended solution must be in line with the principle of proportionality!43

41 Balazs SZECSENYI-NAGY, ibid.p.8.

42 Regulation (Eu) 2016/679 Of The European Parliament and of the Council, preambulum,

par. (63).

43 Tamas KovAcs A., Egy univerzdlis azonosité bevezetésének lehetsége — Az 1996. évi XX.

térvény 20 éve és a lehetséges folytatds, Uj magyar kozigazgatas 2017/10.évfolyam/2.sz. 69.
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B. “1 have uploaded the prescription in the cloud”

The ePrescription module of EESZT greatly simplifies patient care and
helps both practitioners and patients.

The National Health Insurance Fund (NEAK, formerly OEP) prepared
the introduction of ePrescription in 2012. The authority planned to use EU
resources. The objectives were safe redemption of prescriptions,
transparency, less administration, better communication with patients, and
shorter queues in the pharmacies.*4

Following discussions among the authorities concerned and other
entities, the system was launched on 1 November 2017. Not much later
medical aids were involved in the system, in addition to licenced medicines
and magistral formulas*>, and private healthcare providers started to join the
system. One might think that it is not easy to shift from traditional paper-
based administration to an online system, but after six months it was clear
that the use ePrescription had become part of the everyday routine of
pharmacies and general practitioners, which proved the efficient
digitalization and development of healthcare.*®

I think that the functions of the ePrescription module developed for

patients are user-friendly, and are very easy to use. I also use the system, and

44 Announcement of the National Health Insurance Fund (21 June 2012.).
45 Ministerial Decree No 14/2007 (III. 14.) on Inclusion in Social Insurance Coverage of
Medical Aids and Coverage of Their Prescription, Supply, Reparation and Borrowing
46 Lorant BERTALAN—Gergely HEJa, Féléves a magyar eRecept—El tudunk szakadni a
papirtél?, IME—Interdiszcipliniris Magyar Egészségiigy, 2018. junius/XVII.évfolyam/5.szam,
52-53.
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I believe that this cloud-based solution is a major step forward in eHealthcare.
The use of the ePrescription is controlled by the regulation of medicines.*”

As a rule, medicines can still only be prescribed following an
appointment with the patient. However, due to the COVID-19 pandemic, it
can also take place in the form of telemedicine treatment. The practitioner
uploads the prescription to the system, and the patient can redeem the
prescription in any pharmacy in the country. On 7 July 2021 the rules relating
to the prescription certifications changed. Now it must be issued on paper or
in electronic form, depending on the patient’s request. This also applies to
patients under 14 years of age. With an ePrescription ID anybody can redeem
prescriptions for themselves or for others, due to the pandemic.*® Those who
do not have access to the Client Gate system can also use the solution, which
is especially useful for older people who do not necessarily have the IT
background and skills to use such systems. The environmental benefits of the
ePrescription system are also significant as it reduces the use of paper in
healthcare.

47 Regulation No 44/2004 of the Minister for Health, Labour Affairs and Family on the
prescription and dispensing of medicinal products for human use) of 28 April 2004

48 https://www.eeszt.gov.hu/hu/erecept-kivaltas.
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C. eProfile

“The eProfile module ensures the possibility to record the most
characteristic health summary data (Health Characteristics) of
patients. The information stored here — unlike several of EESZT
modules — is not data on patients' health events, but a summary of the
patient's own health.” 50

The records contain all information that may be necessary in
treatments in a uniform and consolidated form. The eProfile content must
meet two requirements. First, it has to include all medical information that
may be necessary in case treatment is needed. Second, all incidents and
interventions that may affect the condition of the patient and the potential
treatments in the future must be documented. There are two categories of data
in the system: Emergency and general. Data managed in the eProfile module
rarely change.

Specialists and general practitioners can upload data into the system

with the patient’s consent.

49 Based on https://e-egeszsegugy.gov.hu/e-profil.

50 https://e-egeszsegugy.gov.hu/e-profil.
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D.

eReferral’!

“Referrals were mostly written by hand, and they were often
difficult to read. Healthcare providers have always been required to
record all data. This made the transition to eReferral easier. The
system ensures the reliable and secure transfer of medical
information. It eliminates factors that have caused problems so far.
Referrals are stored in the system and are available to healthcare
institutions that provide treatment to the patient. Medical records are
uploaded into the system, about which both the referring practitioner
and the patient are informed in EESzT. Using the Citizen Portal
function, users can check their referrals, but they can also request to
receive a message through the Client Gate.”52

There may be cases, such as emergency care at night, when

practitioners have no time to upload information into the system. In order to

ensure continuous medical services, paper-based referrals remain an option.

The concept of ePrescriptions was introduced in the act on mandatory

healthcare services (Ebtv) in 2016 (Art 18/A)%3. Also, a detailed description

was introduced in the relevant government decree in 2016°4.

E.

eMedical history>5

“The eMedical history (EHR repository) allows for the central
storage and retrieval of medical documents generated in connection
with each medical encounter. Case history only stores treatment
documentation, while other documentation generated during health
care processes is stored in other modules of EESZT.”5¢

Documents can be placed in the eMedical history in two ways:

51 Based on https://e-egeszsegugy.gov.hu/e-beutalo.

52 hitps://e-egeszsegugy.gov.hu/e-beutalo.
53 1997. Act LXXXIII of 1997 on compulsory health insurance
54 Governmental Decree 217/1997. (XII. 1.) on the implementation oof Act LXXXIII. of 1997.

55 Based on https://e-egeszsegugy.gov.hu/e-kortortenet-ehr- .

56 https://e-egeszsegugy.gov.hu/e-kortortenet-ehr-.
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Physically stored (internal) documents are documents stored in the
EESZT eMedical history (EHR) module.

(External) documents stored as reference documents, which are stored
in other modules of EESZT. Referrals are stored in the eReferral module,
prescriptions are stored in the ePrescription module, image diagnostics files
are stored in the Digital Image Transfer and Remote Consultation Module
(DKTK). On the other hand, it is a so-called external document, stored in the
form of a reference, which is stored in other modules of the EESzT.

EMedical history documents are stored and can be queried in a
hierarchical system. The SSN (TAJ) is a unique identification number for
identifying patients. eMedical history assigns a unique internal ID to every
patient in the country. Cases can be identified by their case number and
documents by their document ID which is transferred from the submitting
system to the eMedical history module, and the eMedical history module
assigns a unique internal ID to every case in the country.

Currently, care institutions are required to transfer many documents

to EESZT57, for example related to prenatal care and child care.

57 EMMI Decree 39/2016. (XII. 21.)on the detailed provisions on the National eHealth
Infrastructure.
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F. Event Catalogue’®

“The Event Catalogue module of EESZT contains all instances when
an individual has received services as an inpatient or an outpatient, in
an emergency room, in a laboratory, a radiology clinic, or visited a
general practitioner. The institutions and doctors upload the data into
the system, so patients and doctors are able to check, even years later,
what treatments the patient received, and who provided the services.
It may help the diagnostic process later and communication between
therapists.” 59

The medical history of patients is only available to the patient and the
specialists who provided services to them. With the Self-determination
function, patients can decide which service provider can have access to their
data.

The scope of events to be recorded in EESZT is defined by law.%0 These
events include patient admission and release, laboratory diagnostics, dental
care, prenatal care, infant care, balneology sessions, physiotherapy sessions,

etc.

58 Based on https://e-egeszsegugy.gov.hu/esemenykatalogus.

For further aspects of patient’s right to self-determination see: Judit ZAKANY: Patient’s right to
self-determination and its interpretation in case law, Debreceni Jogi Miihely, 2023/1-2.

59 https://e-egeszsegugy.gov.hu/esemenykatalogus

60 1997, Act LXXXIII of 1997 on compulsory health insurance.
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G. Self-determination®!

“All persons have the civil right and responsibility to self-
determination with regard to medical information.”62

“In order to protect personal data, the system allows every citizen
to control access to their data entered into the National eHealth
Infrastructure (EESZT) in the future. The scope of Digital Patient
Consent with regard to medical and related personal data is allowed
by provisions defined in Act XLVIL. of 1997 about the handling and
protection of health care data and related personal data as amended
by Act CCXXIV of 2015.”

Citizens can exercise their right to self-determination either online or
in administrative bureaus in person.

Citizens can set up their account in the Self-determination function.
They can request email notification in the case of certain EESZT events, and
can track who requested access to their data. Practitioners and therapists can
have access to patients’ medical data and documents, while pharmacies can
only check information regarding prescriptions. Users can restrict access to
their data.

The Self-determination module offers a number of functions. Citizens
can set and modify their self-determination status any time. They can even
determine if the system should send a notification to the practitioner,
therapist or pharmacist whose access to data is restricted. They can also set a
phone number that should be called in case of emergency.

There are sensitive medical data that are, by default, available only to
the concerned therapist. The scope of such data includes, for example,
information related to mental illnesses. However, users can change this
setting. By applying the status regulated by a simplified provision, they can

allow, restrict or prohibit access to their sensitive data. With the status

61 Based on https://e-egeszsegugy.gov.hu/onrendelkezes.

62 §7abh6 HEILING KOLTAL Allami Egészségiigyi Ellaté Kozpont: ibid. p. 48.
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controlled by a complex provision, users can specify complex access
provisions for persons making a query, document type and disease category
data, and object sources. In this status it is possible to allow or restrict access
rights. A status completely prohibiting access is also available. This means
that users can prohibit all users on the healthcare side to have access to their
data stored in EESZT, except for 3 cases. Users cannot dispose of
ePrescriptions for which the drugs have not yet been collected and the
eReferral documents still to be used. The third one is emergency care. If,
despite the restrictions set, the user wishes to give their therapist permission
to view their medical documents because of a particular examination or
treatment, they may do so by issuing a 24-hour individual permit for a
given calendar day and in the name of the physician concerned. It can be done
in the Self-determination module, or in writing in front of the therapist. Self-
determination right also applies to the user’s eProfile data and medication
history.

In my opinion, users should carefully consider using restriction or
prohibition, because if a therapist is not allowed to access the relevant
information, it may cause problems later, in the case of using healthcare
services.

The National eHealth Infrastructure is a cutting-edge solution and is
in line with the principles of patient care. It is a system that stores all medical
information of patients, which may result in faster treatment, shorter recovery
time, simplified prescribing and post-treatment. Healthcare professionals
have to make decisions that may affect the length and quality of treatments,

or even the survival of a patient. This system can be a huge help in this regard,
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as the easy-to-access data stored in the system help doctors to choose an

efficient and tailor-made treatment.é3

Summary

Healthcare management as part of governance, and in particular
sectoral management, plays a central role in everyday life. It is imperative to
ensure that the system keep pace with technological development.
Digitalization is in progress in all areas of life. The digitalization of healthcare
has revolutionized the system. The COVID19 pandemic has speeded up this
development. The new and efficient solutions will be useful in the future.

EESzT has allowed reduction of load on the healthcare system and
facilitation of citizens’ lives and proved very useful during the pandemic. The
system is easy to use and, due to the regulatory background, secure. It allows
users to exercise their rights to self-determination within reasonable limits,
considering that these rights should not reduce the efficiency of the future
treatments of patients.

Continuous development ensures that the system is always up to date
in order to ensure the easy use of EESzT for healthcare professionals.

Of course, the Hungarian system is not perfect either, as it has its
advantages and disadvantages. The biggest problem with the system is that
only those who have a Client Gate system can use the EESzT system. As a
consequence, a small but not insignificant part of the population cannot
benefit from the system. Take, for example, the older age group who are

sheltered from technical innovations and are unlikely to have a Client Gate

63 EESzT: Fejlesztések a két éve indult EESzT-ben, IME-Interdiszciplinaris Magyar
Egészségiigy, 2019. november—december/XVIII. évfolyam/9. szim 64.
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system and thus no EESzT. So despite the fact that eRecept is available to all,
there is still a problem of digital divide. Furthermore, from an empirical point
of view, the fact that patients see the results of tests sooner than they would
consult a doctor is also considered a bad feature. Since patients are mostly lay
people, they may panic, worry and wait until they can consult the doctor in
person or by phone in case of an unclear diagnosis. This can cause
unnecessary stress to the patient. First of all, I would like to mention the
environmental benefits, because thanks to ePrescription, not all prescriptions
need to be printed on paper, and many patient documents are in the system
in electronic form instead of printed paper. And because the documents are
electronic, the patient does not have to carry them around with him or her at
all times, but they are easily accessible to the doctor in the digital system. A
huge advantage is that it reduces the burden on the healthcare system. For
example, if you want to book an appointment for a treatment, in some cases
you don't need to phone the hospital but can easily do it online. For general
medicines, we don't have to queue unnecessarily at the doctor’s but can simply
ask him to prescribe them in the cloud over the phone. For many people, this
was only possible by asking for time off work, but nowadays patients can buy
a prescription during a lunch break.

I believe that EESZT may be a good example for other countries with
its novelties, functions and benefits; such a system may revolutionize

healthcare and governance anywhere in the world.
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