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CESIUNEA DE CREANTA iN RAPORT
CU ALTE OPERATIUNI JURIDICE TRIUNGHIULARE

Laura RETEGAN®

Summary : The assignment of rights is a bilateral contract, but its specific effect occurs beyond
the assignor and the assignee, namely in relation to the debtor which, from the moment when the
applicability formalities have been completed, has to fulfill its obligation towards the assignee.
Thus, the assignment of rights is included in the category of legal triangular operations.

In time, the assignment of rights has acquired autonomy, distinguishing from other legal
mechanisms by which the dynamics of the obligation are achieved and whose common denominator
is that they establish relations among three parties. This is the case especially with the subrogation
to the creditor’s rights, the transfer of obligations, the assignment of contracts and the novation
by the creditor’s change.

Rezumat: Cesiunea de creanta este un contract bilateral, dar efectul specific al acesteia se
produce dincolo de cedent si cesionar, respectiv in raport cu debitorul cedat care, din momentul
indeplinirii formelor de opozabilitate, urmeaza sa-si indeplineasca obligatia fata de cesionar.
Astfel, cesiunea de creanta se inscrie in categoria operatiunilor juridice triunghiulare.

De-a lungul timpului cesiunea de creantd si-a dobdndit autonomia distingandu-se de alte
mecanisme juridice prin intermediul carora se realizeaza dinamica legaturii obligationale §i al
caror numitor comun consta in aceea cd pun in relatie trei persoane. Este cazul in special
al subrogatiei in drepturile creditorului, cesiunii de datorie, cesiunii de contract i novatiei prin
schimbarea creditorului.

Key words: assignment of rights, subrogation, transfer of obligations, assignment of contracts,
novation

Cuvinte-cheie: cesiunea de creantd, subrogatia, cesiunea de datorie, cesiunea de contract, novatia

1. Cesiunea de creanta - operatiune juridica triunghiulara

Cesiunea de creanta, mijloc de mobilizare a creantelor, presupune punerea in
scend a trei persoane, respectiv cedentul, cesionarul si debitorul cedat, producand efecte
distincte raportat la patrimoniul fiecaruia dintre acestia. O atare abordare justifica
includerea cesiunii de creanta in cadrul operatiunilor juridice triunghiulare.

Astfel, dezvoltand o teorie a operatiilor juridice intre trei persoane s-a aratat ca
o institutie juridica 1si demonstreaza apartenenta la aceasta categorie atita vreme cat
»~conventia care priveste trei interesati are ca efect antrenarea crearii unei legaturi
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O operatiune poate implica inca de la origine trei persoane, insa la fel de
bine este posibil ca raportul juridic initial bilateral sa faca, in cursul existentei sale,
obiectul unei operatiuni triunghiulare, In sensul cd un alt raport se grefeaza pe acesta,
astfel cd obligatia urmeaza si produci efecte intre trei persoane.” Cesiunea de creanti
se incadreaza in aceasta din urma specie, in sensul ca desi debitorul nu consimte la
operatiune, are loc o schimbare a creditorului primar. Prin urmare, efectul specific al
cesiunii de creanta se produce dincolo de cedent si cesionar, respectiv 1n raport cu
debitorul cedat care, din momentul indeplinirii formelor de opozabilitate, urmeaza
sd-si Indeplineasca obligatia fatd de cesionar.

Insa exista si alte mecanisme juridice prin intermediul carora se realizeaza
dinamica legéaturii obligationale si al caror numitor comun consta in aceea ca pun
in relatie trei persoane. Dupa cum acestea antreneaza sau nu stingerea raportului
juridic, pe de o parte, putem vorbi de operatiuni juridice translative intre trei persoane,
iar de cealaltd parte de operatiuni juridice constitutive intre trei persoane.

Cesiunea de creantd reprezintd dreptul comun in materia operatiunilor
juridice translative triunghiulare. Subrogatia se inscrie pe aceeasi linie translativa,
dar se Indeparteaza de cesiunea de creanta sub aspectul regimului juridic.

Pornindu-se de la faptul ca dreptul si obligatia constituie aversul i reversul
aceluiasi fenomen, respectiv legitura obligationald’, s-a incercat imaginarea unui
mecanism de transmitere a laturii pasive a obligatiei simetric cesiunii de creanta.
Demersul s-a dovedit a fi unul sinuos si s-a impiedicat de faptul ca prin inlocuirea
debitorului situatia creditorului risca si fie afectatd. In contextul analizarii transmiterii
laturii pasive a raportului obligational s-a pus in discutie transmiterea intregului
contract, figurd juridica care a primit in doctrind denumirea de cesiune de contract.
Etalonul de la care s-a pornit pentru conturarea acestor doud mecanisme il reprezinta
cesiunea de creanta.

Fiecare dintre aceste moduri de transmitere se caracterizeaza printr-o atingere
adusa efectului relativ al unei legaturi obligationale, operand, dupa caz, o schimbare de
creditor, debitor sau de pozitie contractuald prin surmontarea obstacolelor impuse
de principiul amintit.

Aparent cesiunea de creantd se apropie de institutia novatiei prin schimbarea
creditorului. Inrudirea dintre cele doua este insa inselitoare, intrucat novatia este o
operatiune atributiva care presupune crearea unei noi obligatii.

2. Subrogatia in drepturile creditorului prin plata creantei

2.1. Aspecte comune

Subrogatia reglementatd de articolele 1106-1109 Cod civil este institutia
cea mai apropiatd de cesiunea de creantd, In sensul ca, la fel ca si aceasta din urma,
ea substituie un creditor cu altul si realizeazd o transmisiune a aceleiasi obligatii,
iar nu o stingere a ei acompaniata de crearea uneia noi.
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In prezent subrogatia este reglementati in sectiunea consacratd platii
(,,Despre plata prin subrogatie”, sectiunea I ,.Despre plata”, cap. VIII ,.Despre
stingerea obligatiilor”, cartea III), iar cesiunea de creanta in capitolul intitulat ,,Despre
stramutarea creantelor si a altor lucruri necorporale”, inclus in titlul ,,Despre vinderi”
(art. 1391-1404, cap. VIII, titlul V, cartea I1I).

Apropierea dintre cele doud institutii ar putea parea surprinzatoare, daca
am avea In vedere strict pozitionarea acestora, Insd din modul de reglementare si din
evolutia functionala a celor doua operatii, transpare finalitatea esentiald a acestora si
anume transferul creantei. Mecanismul subrogatiei tradeaza dualitatea naturii sale:
fata de creditorul originar plata creantei sale de cétre tert duce la stingerea datoriei,
insa 1n raporturile dintre debitor si solvens aceasta isi continud existenta, realizand
astfel o substituire de persoane. Avand 1n vedere aceste caracteristici, doctrina de
specialitate a ardtat ca subrogatia este ,,0 transmisiune a creantei, care se efectueaza
pe fundamentul unei plati™”,

In schimb, cesiunea de creantd, desi reglementati in materia vanzarii, se
constituie ca un instrument neutru, susceptibil de a se adapta la alte operatiuni juridice
prin care o persoana numita cedent transferd, in totalitate sau in parte, unei alte persoane
numite cesionar dreptul sdu de creanta pe care 1l detine contra debitorului cedat.

Dezvoltarile doctrinare si jurisprudentiale referitoare la finalitatea comuna
a cesiunii de creanta si subrogatiei, respectiv transferul creantei, si-au pus amprenta
si asupra reformei aduse dreptului civil. Astfel, Noul Cod civil’ detaseaza subrogatia
de plata, iar cesiunea de creantd de materia vanzarii, §i le trateazd Impreuna in titlul VI
intitulat ,, Transmisiunea §i transformarea obligatiilor”.

Prin urmare, nici cesiunea de creanta si nici subrogatia nu implicd Tnlocuirea
creantei originare, ci aceasta se conservi cu toate caracteristicile sale. In ambele ipoteze
o datd cu creanta vor fi transferate accesoriile si garantiile care o insotesc. De aici
rezultd si analogia de efecte in planul opozabilititii exceptiilor, fie cd este vorba de
prescriptie, autoritate de lucru judecat, cauze de nulitate sau de neraspundere’. Insa
unitatea de solutii se manifestd numai in cazul exceptiilor atasate insasi creantei, iar
nu si in privinta accesoriilor.

Asemanarea este si mai evidenta daca avem in vedere varianta subrogatiei
consimtitd de creditor. Aceastd forma a subrogatiei conventionale are loc atunci ,,cand
creditorul, primind plata sa de la o altd persoand, da acestei persoane drepturile,
actiunile, privilegiile sau ipotecile sale, in contra debitorului; aceastd subrogatie
trebuie sa fie expresa si facuta tot intr-un timp cu plata” (art. 1107 pct. 1 Cod civil).
In mod similar art. 1594 alin. 1 din Noul Cod civil prevede ca ,,Subrogatia este
consimtitd de creditor atunci cand, primind plata de la un tert, 1i transmite acestuia, la
momentul platii, toate drepturile pe care le avea impotriva debitorului”. In consecinta,
similar cesiunii de creantd, desi debitorul nu consimte la realizarea subrogatiei,
opereaza o schimbare a creditorului, fara insa ca aceasta sa duca la sporirea sarcinii
debitorului.
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2.2. Elemente de diferentiere

Chiar daca vecine, cesiunea de creanta si subrogatia prezinta diferente notabile,
mai ales la nivelul scopului, conditiilor si efectelor fiecareia dintre ele. Studii doctrinare
recente tind 1nsa sd estompeze diferentele dintre acestea, apropiindu-le uneori pana
la identitate, dacd avem in vedere varianta subrogatiei consimtita de catre creditor.

2.2.1. In mod traditional se apreciazi ci principala deosebire dintre cele
doua rezida din filosofia acestora. Cesiunea de creanta este consideratd de obicei o
operatiune lucrativa, in timp ce subrogatia apare mai degraba ca un avantaj oferit
de un tert care face un serviciu debitorului, lipsit pentru moment de fondurile
necesare, platind in locul sau. Aspectul mentionat se repercuteaza asupra modului
lor de reglementare, chiar daca nu este exclus ca in fapt raza de actiune a uneia sau
a alteia dintre institutii sa nu fie cea mentionata.

Caracterizarea subrogatiei ca fiind un serviciu facut unui prieten (,,service
d’ami”) a Inceput sd nu mai corespunda realitatii economice, aspect ce a determinat
ridicarea unui semn de intrebare legat de aceastd pretinsa deosebire de scop intre
cele doud institutii. Dezbaterea pare a fi cu atat mai intemeiata cu cat Codul civil in
vigoare nu mentioneaza nicaieri in mod expres faptul cd subrogatia este prin esenta sa
o operatiune gratuita’. In ultima vreme doctrina francezi a inceput si admita faptul ca
subrogatia conventionala poate la fel de bine constitui un mijloc de plasament®. Aceasta,
mai ales, in conditiile in care in Franta tehnica subrogatiei sti la baza factoringului.’ Or,
institutiile bancare nu platesc datoria altei persoane si nu acorda credite din altruism. $i
atunci cum se armonizeaza ideea de profit a institutiilor de credit cu scopul aparent
dezinteresat al subrogatiei?

O parte a doctrinei a incercat sa concilieze conflictul intervenit, aratand ca nici
in acest caz nu este vorba de o operatiune speculativa, Intrucat nimic nu se opune
remunerarii serviciilor pe care subrogatul le oferd subrogantului, iar aceastd remunerare
deriva mai degraba din contractul de credit incheiat decat din Insési subrogatia personala
intervenita.'® In replica, se incearca demonstrarea faptului ci avantajul pecuniar al
institutiei de credit, respectiv al factorului, este atasat si subrogatiei intrucat caracterul
gratuit al acesteia nu constituie un imperativ. In acest sens se ridica intrebarea ,.de ce
spiritul subrogatiei ar fi tradat in cazul in care, pe calea abandonarii unei parti din
creanta sa, creditorul subrogant ar retribui pe cel gratie caruia ar fi obtinut satisfactie”.""
De altfel si in cazul gestiunii de afaceri se admite cd intentia cu care actioneaza tertul
nu trebuie sa fie exclusiv altruistd,'? acesta putind fi animat mai degraba de interesul
sdu propriu.

Chiar daca analiza doctrinard amintita referitoare la remunerarea factorului
prezintd o importantd deosebitd sub aspectul punerii in discutie a gratuitatii subrogatiei,
aceasta nu pot fi transpusa in intregime in tara noastra in conditiile in care, la noi,
contractul de factoring este privit ca fiind unul complex, presupunand atat o cesiune de
creanti cét si o subrogatie personali'®. De altfel si noua reglementare tinde la apropierea
factoringului de cesiunea de creanta. in acest sens Hotarrea pentru aprobarea Tezelor
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prealabile ale proiectului de lege — Codul civil, mentioneaza faptul ca ,,va fi reglementata,
in mod distinct cesiunea unei universalitati de creante pentru a permite astfel realizarea
unor operatiuni esentiale in raporturile de credit, cum sunt operatiunile de factoring”.'*
Mentionam ca, de reguld, in practica bancara din tara noastrd contractele de factoring
sunt concepute sub forma unei cesiuni de creanta.

Continuand 1nsd aceeasi linie, observdm ca cesiunea de creanta, fiind un
mecanism neutru, nu presupune intotdeauna realizarea unui profit. Este cazul de
exemplu al cesiunii de creanta realizate cu titlu gratuit. De asemenea este posibil
ca pretul cesiunii sa fie acelasi cu valoarea nominald a creantei sau cesiunea poate
fi constitutiva de garantie.

Mai mult, s-a opinat cu privire la insasi includerea cesiunii de creantd in
cadrul operatiunilor speculative, deoarece cuantumul creantei ar fi in mod definitiv
stabilit de cétre debitor si creditorul originar, astfel ca cesionarul nu ar mai putea cere
decat valoarea nominala a acesteia. Or, caracterul speculativ al unei operatii ar presupune
realizarea unui céstig profitind de fluctuatiile pietei.”” Nu putem fi intru-totul de
acord cu aceasta afirmatie. De cele mai multe ori cesionarul este animat de dorinta de a
realiza un beneficiu ca urmare a tranzactiei incheiate, care insa comporta un risc de
pierdere. Astfel, cedentul transmite creanta sa pentru un pret inferior valorii nominale
cétre un cesionar care spera sa recupereze creanta in Intregime sau intr-o masura cat
mai mare.'® Cesionarul, dobandind creanta la valoarea sa nominald, isi asuma riscurile
si demersurile recuperarii, sperand insa ca va obtine un profit. Este adevarat insa ca
cesionarul cunoaste, inca de la nceput, valoarea maxima a beneficiului care poate
fi obtinut, respectiv valoarea nominald a creantei.

Din cele prezentate rezulta ca aplicarea criteriului speculativ, ca element de
diferentiere Intre cele doud institutii, nu corespunde in toate situatiile, ci doar intr-o
serie de cazuri tipice. Elemente de generozitate regasim, dupa caz, in una sau alta
dintre institutii.

2.2.2. Subrogatia este in mod intim legata de plata si prin urmare aceasta
nu poate interveni independent de plata efectuat de solvens. In consecinti, una dintre
conditiile de valabilitate ale subrogatiei consimtitd de creditor o constituie simultaneitatea
acesteia cu plata (art. 1107 pct.1 Cod civil, art. 1594 alin. 1 Noul Cod civil). Altfel,
daca subrogatia ar preceda plata, operatiunea ar tinde sd imbrace haina cesiunii de
creantd. Apoi, consideratd a fi un accesoriu al unei plati, din punct de vedere tehnic,
subrogatia nu poate interveni Inaintea acesteia, la fel cum nu poate avea loc nici
posterior, intrucat creanta ar fi in mod definitiv stinsa prin plata.'” Cesiunea de creanti
insd nu implica neaparat plata imediata de citre cesionar.

Fara si existe o unitate de opinii, regula concomitentei subrogatiei cu plata
a Inceput sa fie sensibil atenuata.

Jurisprudenta franceza admite subrogatia anticipatd atunci cand printr-un act
anterior subrogantul si-a manifestat in mod expres vointa de a subroga pe cocontractantul
sdu, operatiune care isi va produce efectul doar la momentul platii."®
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Un aspect controversat il reprezintd valentele clauzelor de subrogatie
conventionala inserate intr-un contract de asigurare. Pe de o parte, s-a afirmat ca,
pe langa subrogatia legald, asiguratorul poate sd convina cu asi%uratul realizarea
unei subrogatii conventionale, chiar inainte de plata indemnizatiei.” Pe de alti parte,
s-a contestat faptul cd o asemenea conventie Incheiata anterior plitii indemnizatiei
ar avea valoare unei subrogatii conventionale §i s-a sustinut cd un asemenea act
juridic reprezinta in realitate o cesiune de creantd.”® Intr-adevir, o asemenea stipulatie
intervenind anterior platii nu poate constitui decat o cesiune de creantd eventualad
sau o promisiune de subrogatie®'.

Ca regula generala nici cesiunea de creantd si nici subrogatia nu sunt posibile
dupd efectuarea platii. Cu toate acestea jurisprudenta francezd a admis validitatea
unei subrogatii posterioare in cazul platii succesive a unei creante globale. In acest
caz chitanta subrogativa intervine in momentul reglementarii soldului creantei, in
vreme ce platile partiale nu dau nastere unei subrogatii.” Jurisprudenta din Québec
merge insd mai departe si recunoaste existenta unei subrogatii posterioare platii,
atata timp cat chitanta nu a fost eliberata, iar varsarea sumei poate fi considerata ca
fiind un simplu depozit sau o platd sub conditie suspensiva.”

In consecinti nu poate fi absolutizat nici criteriul concomitentei platii in
cazul subrogatiei intrucat, in functie de vointa partilor, este posibil ca aceasta sa aiba
loc anterior sau chiar dupa efectuarea platii.

2.2.3. Daca cesiunea de creantd presupune intotdeauna consimtimantul
creditorului, dimpotriva subrogatia poate sa aiba loc contra vointei sale.”* In acest sens
amintim valabilitatea subrogatiei conventionale consimtita de debitor si existenta
subrogatiei legale. Prin urmare o reald asemanare existd mai degraba doar intre cesiunea
de creantd si subrogatia conventionala consimtitd de catre creditor, iar nu si in raport
de celelalte forme ale subrogatiei.

Subrogatia conventionald consmititd de creditor se realizeaza, la fel ca si
cesiunea de creantd, fara interventia debitorului, iar noua reglementare interzice, similar
Codului civil din Québec, orice stipulatie prin care debitorul ar prohibi subrogatia sau
ar supune-o acordului sau prealabil: ,,Subrogatia opereaza fara consimtamantul debito-
rului. Orice stipulatie contrari se considerd nescrisa (art. 1594 alin. 2 Noul Cod civil).

2.2.4. O alta distinctie poate fi remarcatd privitor la formele de opozabilitate
cerute in ipoteza unei cesiuni de creanta si care nu se regasesc in situatia unei subrogatii,
fie ea conventionala sau legala.

Astfel, daca in cazul cesiunii de creantd asigurarea opozabilitatii fatd de
debitor si ceilalti terti presupune indeplinirea formalitatilor prevazute de art.1393
Cod civil (notificarea sau acceptarea cesiunii de catre debitor printr-un act autentic)
sau a celor reglementate de titlul VI al Legii nr. 99/1999 (inscrierea la Arhiva Electronica
de Garantii Reale Mobiliare), cat priveste subrogatia aceasta produce efecte imediate
fatd de debitor. Este Insa recomandabila informarea debitorului de subrogarea realizata,
atunci cand are loc fard consimtdmantul acestuia, pentru a evita sa se plateasca
creditorului initial.
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In schimb, pentru ca subrogatia consimtita de creditor si fie opozabila fata
de alte persoane decat debitorul, doctrina majoritara, in raport de dispozitiile art. 1182
Cod civil, considerd necesar ca aceasta si aiba data certd”. Cesiunea de creantd,
notificata tertului este opozabila fard a mai fi nevoie de data certa.”®

In materia cesiunii de creantd Noul Cod civil inlocuieste acceptarea autentici
cu acceptarea printr-un inscris cu datd certa, iar notificarea cu o comunicare scrisa
(art. 1578 Noul Cod civil), in vreme ce 1n privinta subrogatiei conventionale mentioneaza
cd ,,pentru a fi opusa tertilor, trebuie constatatd prin inscris” (art. 1593 alin. 3 ultima
tezd Noul Cod civil).

2.2.5. In principiu, subrogatia fiind un accesoriu al platii, intervine numai
pand la concurenta sumei platitd creditorului initial de cétre solvens. Cu alte cuvinte
plata este misura subrogatiei. In schimb drepturile pe care cesionarul le dobandeste
cu privire la debitor sunt independente de suma pe care a platit-o.

Diferenta de efecte rezida din faptul cd in cazul subrogatiei transportul
creantei este consimtit cu ocazia unei plati, in vreme ce in cadrul cesiunii transferul
creantei are loc, de reguld, in schimbul unui pret.®” Astfel se explica faptul ca, spre
deosebire de cesiunea de creantd, atunci cand subrogantul a emis o chitantd pentru o
suma superioara platii reale efectuate, aceastd remitere de datorie profitd debitorului
iar nu subrogatului al cdrui recurs se va intinde doar asupra sumei efectiv platite™®.

Principiul astfel enuntat a suferit insd mici mutatii si reconsiderari de-a lungul
timpului.

Cu ocazia pronuntarii asupra cauzei Beudet impotriva Casei regionale de
garantie a notarilor Curtii de Apel din Dijon”, Curtea de Casatie francezi a considerat
transmisibile clauzele frugifere dintr-un contract urmare a intervenirii subrogatiei:
»subrogatia are ca efect investirea subrogatului creantei primitive, cu toate avantajele
si accesoriile, in consecintd, judecatorii din apel, pe buna dreptate, au acordat Casei de
garantie a notarilor, subrogata in mod conventional in drepturile creditorilor originari
ai Societatii de renovare urbana, interesele conventionale ale creantei, scadente dupa
data platilor subrogatorii, si a facut sa beneficieze acest organism, posterior acestei
date, de clauzele de anatocism si taxele variabile prevazute in contractele initiale”.
Aceastd hotdrare a constituit un argument in plus pentru doctrina minoritara care
sustine admisibilitatea profitului in cadrul subrogatiei, extinzand recursul solvensului
si la alte categorii de situatii.®® Or, admitdnd posibilitatea existentei unui profit,
diferentele de efecte intre subrogatie si cesiunea de creantd devin din ce in ce mai putin
sesizabile.

Solutia s-a dovedit a fi una de speta si a raimas aproape neperceputa de
catre doctrina §i practica ulterioara.

Jurisprudenta recenta circumscrie limitele efectului translativ principiului
potrivit caruia subrogatia este masura platii, si nu admite in plus decat posibilitatea
subrogatului de a pretinde dobanzi legale aferente sumei platite. Data de la care incep
sa curga aceste dobanzi diferd dupa cum este vorba de recursul exercitat intre coobligatii
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accesorii sau nu. Astfel, in recursului sol/vensului garant contra unui cofideiusor,
dobénzile legale curg de plin drept incepand cu data platii. Pentru celelalte situatii
regula generald este cea potrivit careia subrogatul nu are dreptul la dobanzi legale
decat de la data punerii in intarziere a debitorului®'.

2.2.6. Un alt aspect sub care subrogatia se distanteaza la nivelul efectelor
de cesiune il constituie dreptul de preferinta al subrogantului fatd de subrogat atunci
cand subrogatia nu este decat partiala (art. 1109 Cod civil, art. 1598 alin. 1 Noul Cod
civil). Contrar subrogatiei care da prioritate creditorului originar, in cazul concursului
intervenit Intre cedent si cesionar, ca urmare a unei cesiuni partiale, nu exista preferinta
intre cei doi (regula este mentionata expres si de art. 1584 Noul Cod civil).

Insa si acest element de distinctie intre cele doud institutii nu este decat unul
relativ, intrucét preferinta acordatd subrogantului priveste doar privilegiile si ipotecile
care garanteaza creanta. Prin urmare nu-si va gasi o reald aplicare atunci cand garantiile
atasate creantei sunt suficiente sau daca este vorba de o creanta chirografara®”.

Mai mult art. 1598 alin. 2 din NoulCod civil instituie o exceptie de la regula
generala prevazand ca ,,in cazul in care creditorul initial s-a obligat fatd de noul creditor
sa garanteze suma pentru care a operat subrogatia, cel din urma este preferat”.

In mod invers, prin actul de cesiune partiali cedentul isi poate rezerva beneficiile
garantiilor”, avand astfel dreptul de a se indestula cu preferinti din acestea fata de
cesionar.

2.2.7. In fine, cesiunea de creanta implica, potrivit legii, garantarea existentei
creantei de catre cedat, pe cand tertul subrogat nu beneficiaza de o asemenea garantie.
Daca creanta care a dat loc la subrogatie nu exista, el va avea totusi dreptul la o actiune
in repetitie care-i va permite recuperarea sumelor cu care pretinsul creditor de buna-
credinta s-ar fi imbogitit si nu a intregii daune suferite.**

O asemenea garantie poate fi totusi asumata conventional de catre subrogant.

2.3. Concluzii

In concluzie, in practica si doctrina din ultima vreme se observa tendinta
de a apropia, uneori pana la confuzie, cesiunea de creantd cu subrogatia consimtita
de creditor, pentru a cumula avantajele pe care le ofera cele doua institutii. Subrogatia
consimtitd de creditor isi justifica succesul datoritda minimului de formalism, iar
cesiunea de creanta datorita amplorii transmisiunii, nefiind limitata la pretul cesiunii.

Acesta este motivul pentru care unii autori au propus unificarea subrogatiei
consimtite de creditor cu cesiunea de creantd si mentinerea unui regim distinct doar
pentru celelalte doud forme de subrogatie (subrogatia consimtitd de debitor si
subrogatia legald), aratand ca ,,in realitate cele doud mecanisme sunt separate prin
diferente care tin de o evolutie istorica diferita”.”” Si atunci se pune intrebarea ,.de ce si
nu admitem ca subrogatia personala, reglementata la nivelul platii, este in realitate o
cesiune de creantd care se efectueaza, de o maniera originald pe fundamentul unei
plati?”.

10

SUBB lurisprudentia nr. 3/2009



LAURA RETEGAN, Cesiunea de creanta in raport cu alte operatiuni juridice triunghiulare

3. Cesiunea de datorie
3.1. Cesiunea de datorie in contextul legislatiei in vigoare

Asa cum un creditor doreste §i poate sa transmita cu titlu particular si in
mod direct creanta pe care o detine, si un debitor poate avea interes sa transfere la
fel datoria sa unei alte persoane.

In plan teoretic, cesiunea de datorie ar apare ca o operatiune simetrici in
raport cu cesiunea de creantd: debitorul va ceda o datorie preexistentd cesionarului cu
toate caracterele, garantiile si accesoriile ce o insotesc, fara consimtdmantul creditorului
cedat si avand ca efect liberarea debitorului originar. Ceea ce ar diferentia atunci
cele doud institutii ar fi doar faptul ca in primul caz avem de-a face cu o substituire
de creditor, iar 1n cel de-al doilea cu o substituire a debitorului.

In realitate lucrurile nu se prezinta astfel fiindcd Codul civil in vigoare nu
prevede o institutie paraleld cesiunii de creantd care sa permitd cesiunea de datorie.
De altminteri, un grav obstacol s-ar opune la validitatea ei, deoarece spre deosebire
de ipoteza unei cesiuni de creantd, este foarte dificil de admis o cesiune de datorie fara
acordul creditorului care s-a angajat tocmai in considerarea moralitdtii §i solvabilitatii
debitorului sau.

Mai mult in doctrina de specialitate s-a aratat ca datoria nu ar avea valoare
patrimoniald, ci ar reprezenta mai degrabi o evaluare.’” De aici si concluzia potrivit
careia datoria nu este cesibila, iar in discutie nu ar putea fi vorba de un act translativ
,»Cl de o operatiune juridicd prin care se urméreste inlocuirea debitorului initial cu
unul subsecvent’®,

In ticerea legiuitorului, care nu numai ci nu organizeazi un sistem de
cesiune a datoriei similar creantei, dar nici nu reglementeaza o astfel de institutie,
in mod traditional se considera ca rezultate asemanatoare pot fi obtinute prin mijloace
deturnate. Unele dintre ele realizeaza ceea ce se numeste o cesiune imperfecta fara
efect liberator pentru debitorul initial (stipulatia pentru altul, delegatia imperfectd),
iar altele o cesiune perfectd care antreneaza o liberare a acestuia (delegatia perfecta
si novatia prin schimbarea debitorului).

Stipulatia pentru altul ofera ocazia ca printr-o conventie oarecare, debitorul
(stipulantul) sa poata obtine de la cocontractant (promitent) angajamentul de a plati
datoria sa creditorului (tert beneficiar).*” Ea este o sursa indirectd de infaptuire a
unei cesiuni de datorie si nu a unei cesiuni de creantd. De asemenea putem adauga ca,
in raport cu cesiunea de creantd, stipulatia pentru altul se caracterizeaza prin aceea
ca beneficiarul dobandeste contra promitentului un drept propriu diferit de cel pe
care il avea contra stipulantului si in consecintd lipsit de caracterele si garantiile sale.
Altfel spus, este vorba de doud obligatii distincte Tn opozitie cu cesiunea de creanta
in care se schimba creditorul si nu creanta pastrandu-se astfel garantiile ce o Insotesc.
In mod corelativ stipulantul nu este liberat, creditorul avand in realitate doi debitori, in
afara de cazul cand beneficiarul renunta la dreptul sdu contra primului debitor prin
acceptarea stipulatiei.
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Pe langa faptul ca este o cale indirecta de a ajunge la o cesiune de datorie si
nu de creantd, ceea ce face toata diferenta intre delegatie si cesiunea de creanta este
angajamentul special al delegatului, acceptat de citre delegatar. Intr-o cesiune de
creantd debitorul cedat are un rol pasiv, care se margineste la a lua act de schimbarea
creditorului. Din contra, in ipoteza unei delegatii el joaca un rol activ si anume acela al
unei parti a carei obligatie provine din schimbul de consimtiminte realizat cu cealalta
parte.*’

In plus cesiunea de creanta este o operatie speculativa, creanta fiind in general
achizitionatd pe un pret inferior valorii sale reale. La o delegatie aspectul speculativ
lipseste, delegantul cautand sd-si asigure mai bine plata, fie obtindnd un nou debitor,
fie asigurandu-si un debitor suplimentar.

Formalitatile particulare pentru opozabilitatea cesiunii de creantd fata de
terti nu se regdsesc in cazul unei delegatii care isi va produce efectele din momentul in
care delegatarul accepta angajamentul delegatului.

Mai mult spre deosebire de cesiunea de creanta, delegatarul dobandeste contra
delegatului, in cazul delegatiei perfecte, o creantd noua si de aceea nu va beneficia
de garantiile si accesoriile primei obligatii.*'

Un alt aspect care contribuie la Inldturarea confuziei intre cele doud institutii
consta in aceea cd daca cedentul nu trebuie sa garanteze solvabilitatea cedatului de
vreme ce nu a convenit astfel, delegantul este responsabil, in delegatia perfecta, de
insolvabilitatea actuald a delegatului, iar in ipoteza unei delegatii imperfecte si de
cea viitoare a acestuia.*

Novatia prin schimbarea debitorului este practic o delegatie perfectd, de
aceea mentiunile anterioare se aplica Tn mod corespunzator.

Nimeni nu contestd cd, in virtutea principiului libertatii contractuale, o
persoand ar putea sd se oblige fatd de debitor sd plateasca datoria acestuia. Daca
obligatia nu a fost contractatd intuitus personae, datoria va putea fi achitatd in mod
valabil de catre tert, creditorul neputand sa refuze plata. Executata fara obiectii la
scadenta, operatia va indeplini in fapt functia cesiunii de datorie. Altminteri conventia
ramane fare efect fata de creditor care continua sa cunoasca numai pe debitorul initial,
nedobandind nici un drept contra altui debitor.”

Toate procedeele aratate conduc la obtinerea pe cale indirecta a unei cesiuni
de datorie privitd in mod izolat. Exista totusi si situatii cand cesiunea de de datorie
apare ca un accesoriu al transmisiunii unui bun expres prevazutad de lege sau ca
accesoriu a cesiunii unui contract.

3.2. Preluarea de datorie in reglementarea Noului Cod civil

In urma amendamentelor aduse Noul Codului civil reglementeaz, dupa modelul
legislatiei germane (§415-419 BGB) si elvetiene (art. 175-183 CEO), precum si in
acord cu proiectele de codificare realizate la nivel european (art. 9.2.1-9.2.8 Principiile
UNIDROIT, art. 12.101-12.102 Principiile dreptului european al contractelor) institutia
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preludrii de datorie, aratandu-se cd acest mecanism permite ,,simplificarea si accele-
rarea schimburilor economice prin realizarea concomitentd a mai multor raporturi
obligationale™.

Art. 1599 din Noul Cod civil trimite la doud modalitati de realizare a preludrii
de datorie §i anume: prin conventia intervenita Intre debitorul initial si noul debitor,
a carei eficacitate depinde de acordul creditorului, sau prin conventia incheiatd intre
creditor si noul debitor. Prin urmare in ambele variante acordul creditorului este cerut,
intrucat 1n pofida tendintei actuale de a depersonaliza raportul obligational, transmiterea
laturii pasive poate afecta pozitia creditorului, realizarea creantei sale depinzand de
solvabilitatea si aptitudinea de o executa a debitorului. Prin aceasta preluarea de
datorie se distinge de mecanismul corelativ al cesiunii de creantd care are loc fara
consimtamantul debitorului cedat, fiind suficienta notificarea acestuia.

Cat priveste ipoteza preludrii datoriei prin contract incheiat cu debitorul,
consimtamantului creditorului apare ca fiind unul efectual®, art. 1605 din Noul Cod
civil prevazand in mod expres faptul ca operatiunea ,,isi va produce efectele numai
daca creditorul 1si da acordul”. Cu alte cuvinte, pentru ca preluarea de datorie sa fie
perfecti creditorul trebuie sd aiba cunostinta despre aceasta si si o agreeze. in vederea
obtinerii acordului, oricare dintre contractanti poate comunica creditorului contractul
de preluare incheiat, putand stabili un termen rezonabil pentru raspuns, la expirarea
caruia eventuala tacere a creditoriului valoreaza un refuz. Pana la obtinerea acordului
din partea creditorului ori in cazul refuzului acestuia, suntem 1n prezenta unei preluari
de datorie interne®®, care produce efecte numai intre debitorul initial si noul debitor,
in sensul cd acesta din urma ,,este obligat sa libereze pe debitor executand la timp
obligatia” (art. 1608 Noul Cod civil). Mai mult, desi in principiu, In aceasta situatie
contractul produce efecte numai intre partile acestuia, iar creditorul nu dobandeste
un drept propriu impotriva celui obligat sa libereze pe debitorul initial, partile pot
conveni contrariul.

Din punct de vedere al efectelor preludrii putem distinge intre doua categorii:
preluarea de datorie liberatorie si preluarea de datorie cumulativa®’.

Odata cu exprimarea consimtdmantul neconditionat al creditorului debitorul
initial este liberat, noul debitor substituindu-se acestuia (art. 1600 Noul Cod civil).
Partile pot insa sa prevada contrariul, respectiv faptul ca debitorul initial nu este liberat,
ci alaturi de acesta, iar nu in locul sau, intervine un nou debitor care care este tinut
conjunct sau solidar cu primul, realizdndu-se astfel o preluare de datorie cumulativa.
Aceastd ultima variantd apare mai avantajoasa pentu creditor care va avea pentru
plata aceleiasi creante doi debitori.

Observam ca, putem vorbi de o cesiune doar in primul caz, cand datoria
paraseste in mod definitiv patrimoniul debitorului originar pentru a intra in patrimoniul
celui de-al doilea debitor®®. In aceasta situatie, cu cateva exceptii, preluarea de datorie
se manifesta in planul efectelor ca un corespondent al cesiunii de creantd. Astfel,
preluarea de datorie opereaza o substituire a debitorului, datoria originara ramanand
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identica. Ca o consecintd, similar cesiunii de creantd, datoria se transmite cu toate
drepturile de care creditorul se putea prevala in legatura cu aceasta, cum ar fi de
exemplu dobanzi, clauza penald, clauza compromisorie si altele.

In schimb, daca in ipoteza unei cesiuni de creanti toate garantiile care asigura
executarea creantei se transmit in mod automat catre cesionar, cat priveste preluarea de
datorie trebuie sa distingem dupad cum este vorba despre garantiile constituite de
debitorul initial asupra bunurilor sale ori de garantiile reale sau personale constituite de
terti. Astfel, preluarea datoriei nu are nici un efect asupra existentei garantiilor creantei
constituite de debitor, cu exceptia celor inseparabile de persoana acestuia. Insa ,,obligatia
fideiusorului sau a tertului care a constituit o garantie pentru realizarea creantei se va
stinge daca aceste persoane nu si-au dat acordul la preluare” (art. 1602 alin. 3 NoulCod
civil).

In principiu, asemintor cesiunii de creantd, noul debitor, urmare a prelurii
datoriei, poate opune creditorului toate mijloacele de aparare pe care le-ar fi putut
opune debitorul initial. Cu toate acestea noul debitor nu va fi exonerat de plata datoriei
atunci cand invocd compensatia, exceptii personale ale debitorului initial sau exceptii
care rezulta din raporturile sale cu debitorul initial. Amintim nsd cd, in materia
cesiunii de creantd, debitorul poate opune cesionarului stingerea datoriei ca urmare
a unei compensatii intervenite Inainte de realizarea formelor de opozabilitate, mai
putin atunci cand a acceptat cesiunea pur si simplu.

3.3. Concluzii

Nici in actuala reglementare si nici in cadrul reformei realizate in materie
civila nu putem vorbi de un mecanism al cesiunii de datorie simetric cesiunii de
creantd. Noul Cod civil introduce 1nsd, dupa modelul familiei dreptului germanic,
institutia preludrii de datorie prin care se realizeaza in mod direct, pe cale conventionala,
transferul unei datorii dintr-un patrimoniu intr-altul, dar care este supus controlului si
agrementului creditorului. In planul efectelor, in ipoteza liberirii debitorului preluarea
de datorie se apropie in mare parte de cesiunea de creantd, in sensul cd duce la
inlocuirea uneia din partile raportului obligational, insd de aceastd datd partea
substituita este debitorul, iar nu creditorul.

4. Cesiunea conventionala de contract
4.1. Considerente introductive

Institutie recunoscuta recent, datorita retinerilor fata de cesiunea de datorie
si a principiului relativitatii efectelor contractelor, cesiunea de contract dovedeste o
mare importantd practica in viata contractuala contribuind la asigurarea continuitatii
acestora si la stabilitatea raporturilor obligationale. Chiar daca legislatia In vigoare
cunoaste doar aplicatii particulare ale acestei institutii, subsumate notiunii de ,,cesiune
legald de contract”, cum ar fi art. 1441Cod civil in materie locativa, art. 169Codul
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muncii, cesiunea contractelor de asigurare facultativa de la vanzator la cumparator®,
doctrina si jurisprudenta de specialitate au configurat regimului juridic al cesiunii
conventionale de contract. Importanta demersului este confirmata de Noul Cod civil
care 1n capitolul consacrat ,,Contractului” alocd o sectiune aparte cesiunii de contract
(Sectiunea 8, art. 1315-1320).

In prezent, desi studii actuale din tara noastra™, pornind de la doctrina si
jurisprudenta casatiei franceze admit posibilitatea cesiunii conventionale de contract
subzistd ample dispute legate de natura sa, rolul cedatului, dar si cu privire la insasi
denumirea operatiunii. In absenta unor dispozitii exprese, regimul sau nu este
definitiv fixat.

Diversitatea de opinii legate de institutia cesiunii de contract se regasesc §i
in planul reformelor preconizate in diferite sisteme de drept, dar si de proiectele de
unificare a dreptului privat.

De aceea in vederea identificarii asemanarilor si deosebirilor dintre cesiunea
de creanta si cesiunea de contract vom porni de la conturarea acestei din urma institutii.

4.2. Cesiunea conventionali de contract in contextul legislatiei in vigoare

4.2.1. Teoria analitica

In mod traditional nu se vedea in cesiunea de contract decat rezultatul adunrii
dintre o cesiune de creanti si o cesiune de datorie. In acest sens Christian Larroumet
arata intr-o teza din anul 1968 ca ,,cesiunea de contract sinalagmatica se analizeaza,
in cele din urma, ca o dubla cesiune de creantd si de datorie nascute din contract”™".
Daca pentru transmiterea situatiei active a contractului se poate recurge la dispozitiile
art. 1391 si urmat Cod civil (art. 1690 Cod civil francez) care reglementeaza cesiunca
de creantd, pentru transmiterea laturii pasive, In absenta unor reglementari referitoare
la cesiunea directd de datorie, se vor utiliza mijloace deturnate pentru a ajunge la acest
rezultat, precum delegatia si stipulatia pentru altul. Asemenea abordare ar presupune
indeplinirea formalitatilor de publicitate prevazute de art. 1393 Cod civil.

Aceeasi idee a descompunerii este reluatd si de catre adeptii teoriei pur
subiective pentru care obligatia este doar o legatura intre doua sau mai multe persoane,
iar nu un bun. In aceasti conceptie, transmiterea, respectiv substituirea unei persoane
prin alta, cu consecinta disparitiei unuia dintre titularii legaturii interpersonale atrage
aneantizarea acestei legaturi>>. Cesiunea conventionald de contract nu va face decat sa
duci la ,ruperea” legaturii initiale i la crearea uneia noi ca urmare a consimtamantului
cedatului. Vom fi in prezenta unei operatiuni tripartite in care consimtdméntul cedatului
determina nasterea unui nou contract intre cesionar si cedat cu acelasi obiect si
aceeasi cauza, astfel ca nu mai poate fi vorba de un efect translativ.”®> Se ajunge astfel
la excluderea ideii de cesiune de contract.

Aparent solutia isi gaseste sustinere intr-o decizie a Curtii de Casatie franceze
din 12 decembrie 2001 care asimileaza in privinta liberdrii cedentului regimul cesiunii
de contract cu cel al delegatiei: ,,simpla acceptare din partea creditorului a substituirii
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unui nou debitor, primului, chiar dac ea nu este Insotitd de nici o rezerva, nu implica
in absenta unei declaratii exprese, cd a inteles sd descarce debitorul originar de
datoria sa”.>*

Solutia a fost amplu criticatd In doctrind demonstrandu-se incompatibilitatea
cesiunii de contract, care presupune o succesiune cu titlu particular, cu delegatia, care
antreneaza un efect extinctiv.”

Teoria descompunerii, nu raspunde exigentelor legate de unitatea raportului

obligational.

4.2.2. Teoria monista

In prezent institutia cesiunii de contract a inceput sa-si afirme in plan doctrinar
autonomia juridicd, teoria analitica fiind inlocuitd cu o conceptie unitard a operatiunii.
Astfel, cesiunea de contract permite ca printr-un act unic o parte contractanta sa fie
inlocuita cu un tert in cursul executirii contractului, fara a modifica substanta conventiei.

Un exponent de baza al teoriei moniste este Laurent Aynes care porneste de
la o conceptie obiectiva asupra contractului in acord cu care aceastd sursa a obligatiei
este un lucru incorporal susceptibil de a circula, un instrument, un mijloc la indemana
partilor in vederea satisfacerii unei nevoi. Institutia cesiunii de contract apare in aceasta
acceptiune ca fiind o dezvoltare a notiunii moderne de cauza care ,,a devenit un
instrument de control al utilitatii sociale si economice a contractului”. Cauza este
indisociabild de raportul contractual, iar alterarea sa va determina si modificarea
contractului Intrucat este vorba de schimbarea unui element obiectiv al acestuia.
Insd inlocuirea unui partener contractual cu altul, tinand de elementele subiective ale
raportului contractual, nu va duce la modificarea contractului, cesionarul urmarind
acelasi scop. Actul de cesiune nu face decat sa transfere cauza de la cedent la cesionar,
sa asigure continuitatea contractului, mentinind astfel forta sa obligatorie. Cesiunea de
contract reprezintd un remediu contra rezilierii si un factor de stabilitate al contractului,
asigurandu-se astfel forta obligatorie a contractului.’’

Cat priveste problema liberdrii cedentului aceasta este privita ca un element
exterior, contingent cesiunii de contract. Regimul cesiunii de contract va fi acelasi
indiferent dacé cedentul va fi liberat sau nu intrucét cedentul nu cesioneaza contractul
sau pentru a se libera, ci fiindcd nu mai urmareste scopul avut in vedere la incheierea
contractului si doreste sa evite consecintele rezilierii. Coroborand acest aspect cu
absenta credrii unei noi obligatii, consimtamantul cedatului la realizarea operatiunii
devine inutil, fiind suficient ca acesta sa fie informat de o maniera corespunzatoare,
fara sa fie necesara respectarea formalitatilor prevazute de art. 1690 Cod civil francez
(art. 1393 Cod civil romén)*®.

Distingand intre elementele obiective si subiective ale contractului, Laurent
Aynes justificd mecanismul translativ al cesiunii de contract prin raportare la notiunea
de cauza. Desi concluziile sale sunt in mare parte pertinente, iar in prezent majoritatea
autorilor, pornind de la observatiile acestuia, recunosc caracterul translativ i autonomia
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cesiunii de contract, intemeierea acestora pe teoria cauzei apare putin avangardista
si nu rezolva problema sistemelor de drept si proiectelor de codificare europene
care nu cunosc notiunea de cauza si cu toate acestea admit cesiunea de contract. Pe
de alta parte, nu putem disocia total liberarea cedentului de cesiune, astfel cum s-a
aratat In sustinerea tezei obiective, aceasta Intrucat In absenta liberarii cedentului
nu se realizeazi o veritabild succesiune de contractanti. In doctrina de specialitate se
vorbeste in acest caz despre o cesiune imperfecti’®, desi folosirea notiunii de cesiune
apare ca fiind improprie.

4.2.3. Domeniul de aplicare

Unii autori restrang sfera contractelor cesibile doar la contractele sinalagmatice
cu executare succesiva, precum si la contractele cu executare instantanee, dar ale caror
efecte nu au fost inca realizate. Astfel, s-a aratat ca in cazul unui contract unilateral,
cesiunea s-ar confunda fie cu o cesiune de creantd, fie cu o cesiune de datorie.*

Aceasta pozitie a fost surmontatd prin trimiterea in special la categoria
drepturilor potestative care pot insoti calitatea de parte.”!

Intr-o altd conceptie, s-a aritat ci materia drepturilor potestative apartine unei
alte operatiuni juridice triunghiulare si anume substituirea de contractant, o alternativa
la cesiunea de contract. Discutia prezintd interes mai cu seama in ceea ce priveste
calificarea promisunii unilaterale de vanzare.*

4.3. Participarea contractantului cedat la operatiune

4.3.1. Solutii promovate de jurisprudenta si doctrina franceza

Daca intr-o prima faza problematica s-a conturat in jurul necesitétii sau nu
a intervenirii cedatului la cesiune, incepand cu 6 mai 1997 cand Camera Comerciald a
Curtii de Casatie franceze a validat teza consimtdmantului actual sau anticipat al
cedatului la operatiune, discutia a primit o noua dimensiune: care sunt valentele acestui
consimtdmant?

Doctrina subiectivistd, pornind de la aceasta jurisprudentd, erijeaza consimta-
mantul cedatului In conditie de validitate a cesiunii de contract indiferent daca este
vorba de un contract incheiat in considerarea persoanei sau nu. Insa acest consimtimant
necesar pentru insasi formarea conventiei, va lipsi de efect translativ cesiunea de
contract, ducand in cele din urma la crearea unui nou contract intre cedat si cesionar in
aceleasi conditii ca si primul. Oferta cesionarului de a contracta cu cedatul exprimata
in cadrul contractului de cesiune incheiat cu cedentul este urmata sau precedatd de
acceptarea cedatului. Intrucat cedentul, va fi parte la operatiune, iar nu tert, formalitatile
legate de informarea acestuia nu isi mai gisesc aplicabilitatea.”

Afirmand autonomia cesiunii conventionale de contract, Christophe Lachi¢ze
sustine un acord de vointa tripartit, fard 1nsd ca acesta sd afecteze caracterul
translativ al operatiunii. Altfel spus, acordul de vointa dintre cedat, cedent si cesionar
va determina formarea unei conventii al cirei efect va fi transmiterea unui contract
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existent. Daca la incheierea contractului initial cedentul a convenit cesibilitatea acestuia,
operatiunea va fi valabila prin simplul acord dintre cedent si cesionar. In acest din
urma caz, pentru evitarea vreunei confuzii, exista un interes in informarea cedatului
prin toate mijloacele apreciate ca fiind eficace. Cat priveste liberarea cedentului, daca
partile nu au prevazut expres contrariul, acesta va fi liberat de obligatiile nascute din
contract ca urmare a preludrii pozitiei sale de catre cesionar.**

Solutia Curtii de Casatie franceze amintitd anterior a intrunit insd numeroase
critici din partea autorilor care sustin un regim al cesiunii de contract bazat pe absenta
consimtamantului cedatului la operatiune.

Astfel, fatd de aceasta exigenta Laurent Aynes isi nuanteaza pozitia exprimata
anterior, aratand ca acest consimtimant nu poate fi expresia unei vointe creatoare si
cd nu poate avea ca obiect decat cesibilitatea contractului. In consecinti autorizarea
cedatului datd de o manierd generald (in cadrul contractului initial) sau speciald
(intervenita la momentul cesiunii) nu 1i confera acestuia calitatea de parte la operatiune
si nu schimba natura bilaterald a cesiunii. Acesta nu face decat sa completeze dreptul
cu posibilitatea de exercitiu. Partile pot conveni si o cesibilitate afectatd de modalitati,
cum ar fi de exemplu clauza de agrement (contractul este cesibil dar, cedatul isi rezerva
dreptul de a aprecia asupra persoanei cesionarului). In principiu aceasta autorizare
poate face obiectul controlului judiciar, ocazie cu care poate fi cenzurat un eventual
refuz abuziv din partea cedatului. Decizia Curtii de Casatie apare in conceptia acestui
autor ca fiind una regretabila, intrucat cesibilitatea, ,,aptitudinea contractului de a
circula este o calitate intrinseca contractului”, iar in absenta unui ,,intuitus personae
intens sau unei clauze de incesibilitate orice contract este cesibil in mod natural”.®®

Intr-o alti opinie, pornind de la definirea notiunilor de intuitus personae
obiectiv §i intuitus personae subiectiv se configureaza pentru fiecare ipoteza exigente
distincte. Astfel, dacd se porneste de la ideea potrivit careia scopul considerarii
calitatilor unei persoane consta in garantarea realizarii finalitatii contractului, vom
fi In prezenta unui intutus personae obiectiv atunci cind riscul este protejat in
considerarea calitatilor obiective ale unei persoane (capacitatea tehnica, experienta,
competenta) si in situatia unui intuitus personae subiectiv daca se acopera un risc
in considerarea calitatilor umane. Varianta obiectivd conduce la concluzia potrivit
careia existd o anumitd fungibilitate intre persoanele care prezintd aceleasi calitati si
prin urmare cedentul nu ar mai avea nevoie de interventia cedatului pentru a determina
profilul inlocuitorului sau. Libertatea cedentului cunoaste insa o dubla limitare impusa
de principiul bunei credinte: tertul care 1i ia locul trebuie sa aiba cel putin aceleasi
competente, iar cedatul urmeaza sa fie informat despre operatiune. Problema nu primeste
aceeasi rezolvare in cazul 1n care intuitus persoane este solutia subiectiva a unui
risc. Spre deosebire de ipoteza obiectiva, in acest caz calititile cerute nu mai pot fi
evaluate de orice persoana, ci doar cedatul este In masura sa le aprecieze, fiind necesar
sa-si exprime consimtimantul cu privire la operatiune. Acestui consimtdmant i este
atribuitd aceeasi valoare ca §i in conceptia mentionatd anterior, respectiv face posibila
cesiunea de contract.*
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Urméand aceeasi linie criticd fatd de jurisprudenta in materie, Christian
Larroumet dezvolta teoria consimtdmantului efectual, potrivit careia in vreme ce
consimtamantul cedatului nu este necesar pentru a-1 aduce pe cesionar in raportul
contractual cedat, acesta apare indispensabil pentru liberarea cedentului. Astfel, in
functie de optiunea cedatului se va distinge Intre cesiunea imperfecta, atunci cand
cesionarul intervine in contractul initial fard ca cedentul sa fie liberat, si cesiunea
perfectd, care presupune liberarea cedentului de citre cedat.®’

Analiza sistematicd a doctrinei §i jurisprudentei franceze ne dovedeste
absenta unei conceptii unitare cu privire la rolul consimtdmantului cedatului cu
privire la operatiune. Opiniile exprimate pot fi grupate in trei mari categorii. Astfel
consimtamantul cedatului la operatiune are valoarea unui consimtamantul formator, a
unei autorizdri sau a unui consimtamant efectual. Observam insa ca, autorii care sustin
ipoteza autorizarii cesiunii de contract disociaza de aceasta institutie problema liberarii,
care ar presupune la randul ei consimtaméantul cedatului.

4.3.2. Solutii promovate in doctrina romdneasca

Doctrina romaneasca, din ultimii zece ani a preluat mare parte din controversele
exprimate in spatiul dreptului francez.

In absenta unei decizii similare cu cea a casatiei franceze care si impuni
consimtamantul cedatului la cesiune, o parte a doctrinei noastre urmeaza teza exprimata
initial de Laurent Aynes, respectiv absenta consimtimantului cedatului la operatiune.®®
Sustinandu-se caracterul bipartit al cesiunii conventionale, s-a adaugat ca ,,fara aderarea
cedatului la actul de cesiune, acest act nu fi poate fi opozabil”. In aceasta conceptie
aderarea ar reprezenta un act complex care presupune recunoasterea calitatii de debitor
a cesionarului, precum si cea a calitatii de creditor, in raport de care cedatul urmeaza
si-si execute obligatiile asumate prin contractul primitiv.”

La polul opus se retine teza consimtdmantului tripartit, mentinandu-se insa
caracterul translativ al operatiunii’’. Nuantdnd aceasti pozitie in contextul analizarii
formarii progresive a contractului, intr-o opinie se aratd ca in fapt consimtdmantul
exprimat de catre cedat este unul de agregare (agrement), respectiv o ,,specie de vointa
formatoare de act”.”!

Alegerea uneia sau alteia dintre aceste variante, depinde in mare parte de
conceptia adoptatd asupra insasi notiunii de contract. Privit din punct de vedere obiectiv,
contractul apare ca fiind un bun distinct de persoana cedatului, o valoare patrimoniala
care poate circula fara consimtamantul acestuia. O analiza pur voluntarista a contractului,
in care consimtamantul cedatului are un rol formator, poate ridica semne de Intrebare
in raport de caracterul translativ al operatiunii.

Realitatea practicd ne demonstreaza cd a contracta Inseamna ,,a supune o
materie obiectiva actiunii dinamice a vointei partilor”.”* Prin urmare desi in ultima
vreme accentul a fost mutat asupra elementelor sale obiective, un contract implica
in mod necesar si elemente subiective, realizand o simbioza intre cele doua.
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Pornind de la o analiza sincretica a contractului, vointa cedatului este utila
pentru a autoriza o operatiune prin care situatia sa ar fi afectata datorita efectelor care 1i
sunt atasate. Cu alte cuvinte, in aceasta ipoteza consimtdmantul cedatului este configurat
ca fiind o autorizare necesara pentru realizarea plenitudinii de efecte a cesiunii de
contract. Astfel, se concretizeaza un echilibru intre caracterul patrimonial al contractului,
care ar presupune realizarea cesiunii fard consimtdmantul cedatului, si conceptia
subiectiva asupra acestuia, prin prisma caruia contractul apare ca o legatura intre
persoane, permitand controlul cedatului asupra cesiunii.

4.4. Cesiunea conventionald de contract in reglementarea Noului Cod civil

Noul Cod civil organizeaza in mod expres regimul juridic al cesiunii de contract,
preluand in mare parte reglementarile in materie din Codul civil italian (art. 1406 -
1410CCI). Astfel, art. 1315 alin. 1 din Noul Cod civil defineste cesiunea contractului
prin raportare la efectele sale aratand ca ,,(1) O parte poate sd-si substituie un tert in
raporturile nascute dintr-un contract numai daca prestatiile nu au fost inca integral
executate, iar cealaltd parte consimte la aceasta”. Raportat la continutul acestui text in
doctrina de specialitate s-a aratat ca ,,zisa cesiune de contract nu este decat o substituire a
unei parti (initiale sau originare) a contractului «cedaty», cu a altd persoand”, care
reprezintd o tehnicad contractuald, iar nu o instiutie civild autonoma. Mergand mai
departe cu acest rationament s-a pus sub semnul intrebarii chiar caracterul translativ al
operatiunii”.

Astfel cum este conceputd, in cadrul noii reglementari, cesiunea de contract
apare ca o operatiune unica, producand un efect indivizibil. Insd, pentru realizarea
acesteia este cerut consimtdmantul cedatului. Nu rezultd Tn mod clar care sunt
valentele acestui consimtamant. Pornind de la un text similar, in doctrina italiana
regdsim aceleasi controverse legate de rolul consimtaméantului In economia cesiunii
de contract. Jurisprudenta si mare parte din autorii italieni tind insa sa imbratiseze
teza potrivit careia consimtamantul cedatului reprezintd un element constitutiv al
cesiunii de contract §i, prin urmare, suntem in prezenta unei conventii plurilaterale
cu efect translativ.”*

Apreciem ca solutia oferitd de Noul Cod civil in privinta consimtaméantului
contractantului cedat, trebuie corelatd cu cea retinutd n materia preluarii de datorie.

Consimtamantul la cesiune va putea fi exprimat si anticipat, Insa efectele
operatiunii fatd de cedat se vor produce numai din momentul in care substituirea {i
este notificatd sau, dupa caz, acceptata (art. 1317 alin. 1 Noul Cod civil).

Cit priveste forma cesiunii de contract si a acceptarii art. 1316 Noul Cod
civil trimite la forma ceruta de lege pentru validitatea contractului cedat.

Sub aspectul efectelor fata de cedent, principiul instituit de Noul Cod civil
este cel al liberarii sale, Insa valideaza cu titlu de exceptie, atunci cand contractantul
declara in mod expres contrariul, asa-numita cesiune de contract imperfecta. Daca
cedatul consimte pur si simplu la cesiune, cedentul este prezumat in mod irefragabil ca
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este liberat de obligatiile sale fatd de cocontractantul cedat din momentul in care
substituirea isi produce efecte fati de acesta. In schimb, atunci cand cocontractantul
cedat aratd Tn mod expres cd nu Intelege sd-1 libereze pe cedent, acesta din urma este
tint ca si debitor subsidiar pentru situatia In care cesionarul nu isi executa obligatiile,
fiind notificat in acest sens. Amintim ca in acest din urma caz nu poate fi vorba de
0 cesiune propriu-zisa Intrucat nu are loc o transmisune.

In mod asemanitor cesiunii de creanta si preluarii de datorie, in cazul cesiunii
de contract contractantul cedat va putea opune 1n principiu cesionarului toate exceptiile
care rezulta din contract. Sunt exceptate insa viciile de consimtdmant, precum §i orice
apdrari sau exceptii ndscute in raporturile sale cu cedentul, sub rezerva mentinerii
acestui drept cu ocazia consimtirii la subtituire.

In fine, este stabilit si un regim de garantii la care este tinut cedentul. In primul
rand este vorba de o garantie legald constand in obligatia cedentului de a garanta
validitatea contractului. Apoi, cedentul poate sd 1si asume in mod conventional
garantarea executarii contractului, situatie in care va raspunde ca un fideiusor pentru
obligatiile contractantului cedat.

4.5. Aspecte comune si elemente de diferentiere intre cesiunea de creantdi
si cesiunea de contract

In prezent regimul cesiunii de contract nu este definitiv fixat, iar Noul Cod
civil nu raspunde la toate controversele ridicate in doctrina si practicd. Cu toate
acestea vom Incerca sa surprindem cateva aspecte care se pot constitui in elemente
comune sau, dupa caz, de diferentiere intre cesiunea de creanta si cesiunea de contract.

Majoritatea autorilor inscriu cesiunea de contract in categoria operatiunilor
translative alaturi de cesiunea de creantd. Astfel, cesiunea de contract, la fel ca si
cesiunea de creanta permite realizarea unei succesiuni cu titlu particular, iar nu crearea
unor drepturi noi intre cedat si cesionar. insi, spre deosebire de cesiunea de creants,
este vorba nu numai de a transmite tertului respectiv un drept sau o obligatie, dar mai
ales de a-i conferi calitatea de parte, cu toate prerogativele ce-i sunt atasate.” In alti
termeni, cesiunea de contract nu-si propune atat sa transmita dreptul si datoria contractuala,
cét sd asigure continuitatea contractului’®, operand un transfer de pozitie contractuali.

Daca privim cesiunea de creantd ca o transmisiune a unei valori patrimoniale
active, aceasta se indeparteaza si mai mult de cesiunea de contract. ,,Obligatia este
o bogidtie incd din momentul 1n care s-a nascut; putin conteazd dacd are o origine
contractuald, pentru ca este luata in considerare ea 1nsasi, prin obiectul pe care il permite
a fi obtinut. Bogatia contractului este, din contra, In dezvoltare: este aptitudinea sa
de a da nastere la obligatii viitoare”.”’

Evolutia mecanismului cesiunii de creantd a fost determinata de necesitatea
asigurrii circulatiei creantelor la fel ca oricare bun. In schimb, cesiunea de contract nu
opereaza asupra valorilor patrimoniale ci asupra sursei raportului obligational, respectiv
insusi contractul, urmarind ca acesta sa-si producd efectele viitoare catre un tert.
,»Obligatia care urmeaza sa se nasca va fi obiectul sau. Dupa ce obligatia s-a nascut,
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contractul generator este indepartat in trecut ca un fapt, dar in schimb i se va
conserva pentru viitor toatd vigoarea, forta generatoare, in ciuda schimbarii unuia
dintre contractanti”.”®

Nu trebuie 1nsa neglijat faptul ca o creanta isi extrage toata forta si configuratia
din contract, reprezentand unul dintre elementele sale constitutive.

Daca in ceea ce priveste o creantd aceasta poate face obiectul unei stramutari
partiale, transmiterea in parte a contractului, este dificil de imaginat.

Cesiunea de contract nu se poate realiza decdt cu consimtdmantul
cocontractantului cedat, in vreme ce debitorul cedat este tert fatd de operatiune. De
aici rezulta necesitatea indeplinirii formalitatilor pentru opozabilitatea cesiunii de
creanta, si lipsa acestora in cazul cesiunii de contract, cedatul fiind parte la operatiune.
Notificarea si acceptarea la care se face referire in Noul Cod civil in situatia in care
cocontractantul cedat si-a exprimat anticipat consimtdmantul nu au un rol de
opozabilitate, ci de indeplinirea acestora depinde realizarea efectelor operatiunii.

Fiind vorba de o succesiune, in ambele cazuri exceptiile sunt opozabile partii
survenite.

Mentionam ca garantia legala si cele conventionale prevazute de lege In materia
cesiunii de creantd isi gdsesc corespondent si in cadrul cesiunii de contract astfel
cum este amenajata prin dispozitiile Noului Cod civil.

4.6. Concluzii

Cesiunea de creanta, la fel ca si cesiunea de contract transferd cesionarului
un raport juridic preexistent. Chiar dacd am fi tentati s credem ca intre cele doua nu
exista diferente decat sub aspect cantitativ, in sensul ca cesiunea de creantd transmite
latura activa a raportului obligational, iar cesiunea de contract vizeaza atat latura
activa cat si cea pasiva a acestuia, conceptia unitara asupra celei din urma operatiuni
ne demonstreaza contrariul. Cesiunea de contract nu inseamna numai transmiterea
drepturilor si obligatiilor rezultate din acesta, ci a Insasi calitatii de parte cu toate
prerogativele care 1i sunt conferite.

5. Novatia prin schimbarea creditorului
5.1. Aspecte comune

Novatia prin schimbarea creditorului intervine atunci cand debitorul se libereaza
de vechiul sau creditor si 15i asuma o noud obligatie fatd de alt creditor aratat de cel dintai.
Potrivit doctrinei o asemenea operatiune ar evoca ,,destul de usor cesiunea de creanta™.”
De altfel, mai cu seama in vechiul drept roman cand cesiunea de creantd nu era admisa,
novatia reprezenta un mijloc indirect de a ajunge la rezultate apropiate cesiunii.

Intr-adevir novatia prin schimbarea creditorului prezinta analogii cu cesiunea
de creanta realizadnd o substituire a creditorului initial, dar intre aceste doud institutii

exista si diferente semnificative.
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5.2. Elemente de diferentiere

5.2.1. In primul rand sub aspectul conditiilor de validitate, novatia prin
schimbarea creditorului este o conventie tripartitd, spre deosebire de cesiunea de
creant care este un contract bilateral. Ca sa fie vorba de o novatie, debitorul trebuie sa
concure la operatiune, in vreme ce o cesiune se realizeaza fara participarea necesara a
cedatului. In cadrul novatiei prin schimbarea creditorului consimtimantul debitorului
este esential pentru a stinge datoria originara i mai ales pentru a se angaja citre noul
creditor, la fel cum vointa vechiului creditor este indispensabild pentru eliberarea
debitorului. In alti termeni, s-a spus ca novatia prin schimbarea creditorului necesita pe
langa un nou creditor si un nou angajament din partea debitorului.*

5.2.2. Efectuarea novatiei nu presupune indeplinirea formalitatilor cerute
de Codul civil pentru opozabilitatea cesiunii de creanta.

5.2.3. Principalul element de distinctie intre novatie si cesiunea de creanta
se constituie la nivelul efectelor celor doua. Novatia, spre deosebire de cesiunea de
creantd, nu opereaza transmisiunea aceleasi creante, ci stingerea celei vechi si crearea
uneia noi. Prin urmare novatia implica in mod necesar disparitia obligatiei originare,
iar nu mentinerea acesteia cu toate caracteristicile care 1i sunt atasate. Pornind de la
acest aspect s-a ardtat cd ,,cesiunea de creantd realizeaza o schimbare a titularului
intr-un raport juridic care ramane identic”, in vreme ce ,,novatia realizeaza crearea
unui raport juridic nou in profitul unui nou titular”.®'

In considerarea consecintelor sale, novatia este inclusa in prezent in capi-
tolul VIII din Codul civil intitulat ,,Despre stingerea obligatiilor”, iar doctrina o
trateaza adesea in categoria mijloacelor juridice de transformare a obligatiilor. Urmand
aceasta orientare, Noul Cod civil include novatia in titlul VI consacrat transmisiunii
si transformarii obligatiilor.

5.2.4. Novatia avand un efect exctinctiv si nu translativ, face ca toate exceptiile
si mijloacele de aparare pe care debitorul le-ar fi putut valorifica contra primei
creante sa nu fie opozabile celei de-a doua, ceea ce poate constitui un dezavantaj.
Exista totusi o rezerva si anume atunci cand este vorba de nulitatea vechii creante
intrucat aceasta reprezintd cauza noii obligatii, astfel ca validitatea obligatiei nou
create depinde de validitatea celei vechi.

In materie de cesiune, din contra debitorul cedat poate si-i opuna cesionarului
toate mijloacele si exceptiile pe care le-ar fi putut folosi impotriva cedentului.

5.2.5. Ca urmare a novatiei, in principiu, nici noul creditor nu va mai beneficia
de garantiile si accesoriile creantei originare, pe cand in cazul unei cesiuni acestea
vor fi transmise cesionarului. Cu toate acestea, cu ocazia novatiei, este posibil sa se
deroge de la regula amintita rezervandu-se in mod expres, printr-o conventie contrara,
privilegiile si ipotecile creantei (art. 1134Cod civil, art. 1611 alin. 1 Noul Cod civil).
Art. 1611 alin. 1 din Noul Cod civil reia practic dispozitiile art. 1662 din Codul civil al
Provinciei Quebec, care a fost interpretat in sensul cd daca acesta permite conservarea
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de catre noul creditor a rangului ocupat de catre cel dintdi, nu va putea duce insa la
prejudicierea drepturilor unui tert, oferinu-se drept exemplu situatia in care noua
creanti are o valoare superioari celei dintai*,

5.3. Concluzii

Complexitatea novatiei prin schimbarea creditorului, care presupune un
acord tripartit, precum si dezavantajele pe care le prezintd, pe de o parte pentru
noul creditor care pierde garantiile creantei originare, iar pe de altd parte pentru
debitor care nu mai poate invoca exceptiile si mijloacele de aparare noului creditor,
a dus la declinul acestei institutii, fiind din ce in ce mai rar intalnita in practica. in
schimb, cesiunea de creantd oferd un mecanism mai suplu si adesea mai benefic
partilor.® Singurul aspect care diuneaza institutiei cesiunii de creanti il reprezinti
formalitatile greoaie impuse pentru opozabilitate, dar care in reglementarea Noului
Cod civil tind sa se atenueze.
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O PRIVIRE ASUPRA SISTEMULUI TORRENS
DE PUBLICITATE IMOBILIARA

Ana-Cristina BADITA"

Abstract: A View on the Torrens System. 7o create a perfect land register — one
which will protect with the same efficiency both the good faith buyer as well as the owner
who was fraudulently evicted and who can not be depicted as negligent — is a difficult if not
impossible undertaking. My interest was drawn to the original and inspired solutions which
exist in the Australian Torrens system, which could be a model for the Romanian legislation,
considering the current efforts to systematize the whole territory and to put it under a unique
book land. If according to Statute nr.7/1996 the effect of the registration is opposability towards
third parties, in the New Civil Code Project the constitutive effect is put back into play. The text is
an argument for the latter solution which already exists in Australia for a century and a half.

Rezumat: O privire asupra sistemului Torrens. A concepe cartea funciara ideald,
cea care sa-l protejeze, in acelagi timp §i cu aceeagsi eficientd, pe subdobdnditorul de buna
credinta cu titlu oneros, dar si pe proprietarul evins si fraudat, caruia nu i se poate imputa
neglijenta, este un demers dificil, poate chiar imposibil. Cu toate acestea, atentia mi-a fost
atrasa de solutiile originale §i inspirate descoperite in sistemul australian de publicitate a
imobilelor (the Torrens system), care ar putea constitui un model pentru legislatia din Romania,
in contextul eforturilor actuale de a sistematiza intregul teritoriu §i de a-1 supune unei carti
funciare unice. Daca in Legea nr. 7/1996 efectul inscrierilor este cel de opozabilitate fata
de terti, in Proiectul Noului Cod Civil se revine la efectul constitutiv. Textul de mai jos este un
argument in favoarea celei din urma rezolvari, adoptate deja de acum un secol si jumatate
in Australia.

Keywords: real property act, Torrens, land register.

Cuvinte cheie : legea proprietatii imobiliare, Torrens, cartea funciara.

Law cannot simultaneously be a lofty moral aspiration
and a morally neutral instrument that is serviceable
for evil as for good. (Nigel Simmonds)

In prima parte a articolului este prezentati Australia prin intermediul a trei
dimensiuni: politica (este membra a Commonwealth-ului), culturala (a rezultat din
intalnirea dintre primii locuitori - numiti aborigeni - si colonistii britanici - un melanj
cultural care presupune, inca, eforturi de adaptare) si juridica (sistemul este cel de
common law). Sunt tratate, apoi, cele doud mari sisteme de publicitate imobiliara
- personal si real -, insistdnd pe abordarea detaliata a celui real, initiat de Sir Robert
Richard Torrens, ,,registrator general al titlurilor” in Australia. Acesta a fost descris
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ca un irlandez ,,impulsiv si autoritar (...), nepopular chiar si printre oamenii sii”’,
care a reusit sa 1si impund ideile de reforma in urma unor discursuri persuasive,
tinute in Parlamentul britanic in calitatea sa de reprezentant al Adelaidei. In ultima
parte a articolului sunt enumerate principiile cartii funciare roméne si este comparata
cu cea australiana. in cadrul concluziilor se vor regasi doud propuneri de lege ferenda:
una vizeaza adoptarea conceptului australian de indefeasible title (titlu inatacabil),
potrivit caruia titlul inscris in Registru Incorporeaza si garanteaza dreptul, iar cealalta
se referd la compulsory maintenance (inregistrarea obligatorie a terenurilor in cartea
funciara).

Commonwealth si common law
1. Commonwealth — ul Natiunilor

Commonwealth-ul (common =comun, wealth = prosperitate) este o organizatie
interguvernamentala alcatuitd din 53 de state independente, din care majoritatea au
facut parte din Imperiul Britanic. A fost infiintatd in secolul al 19-lea in urma unor
Conferinte Imperiale prin care s-a recunoscut independenta coloniilor. Commonwealth-ul
Australiei s-a format la 1 ianuarie 1901, atunci cand cele sase colonii britanice (South
Australia, Western Australia, Queensland, Victoria, Tasmania, New South Wales) s-au
unit pentru a alcatui o federatie. Declaratia de la Londra de la 28 aprilie 1949, privind
statutul de membru al Indiei, a constituit punctul de inceput al Commonwealth-ului
modern. Obiectivele organizatiei au fost stabilite pentru prima data in Declaratia de la
Singapore din 1971: promovarea democratiei reprezentative si a libertatii individuale,
egalitatea sanselor si opozitia fatd de rasism; lupta Tmpotriva saraciei, ignorantei i
bolii; piata liberd. Commonwealth —ul este privit ca un ,,forum international in cadrul
caruia economii dezvoltate (precum Regatul Unit, Australia, Canada, Singapore si
Noua Zeelandd) si unele dintre cele mai sarace state ale lumii Incearca sa ajunga la un
consens °. Titlul detinut de regina ca ,head of state” al Australiei include urmatoarele:
»Elizabeth the Second, by the Grace of God, Queen of Australia and of Her other
Realms and Territories, Head of the Commonwealth”. Limba engleza este considerata
un simbol al organizatiei si o conditie pentru a deveni membru.

2. Terra australis incognita
2.1. Aborigenii

Termenul aborigen provine din latind: ab=de la, iar origo=origine, inceput.
Ei sunt primii locuitori ai Australiei. Cele mai vechi urme de oameni dateaza de
acum 40000 de ani -scheletul unui barbat, descoperit in lacul Mungo din New South
Wales, care a trait in Pleistocen- , dar cercetatorii presupun cé teritoriul a fost locuit
incd de acum 70000 de ani, in urma unor valuri de migratii, In perioada cand
continentele erau unite. Aborigenii erau vandtori seminomazi, impartiti in peste 250 de
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triburi (Koori, Murri, Noongar, Nunga etc.), fiecare vorbind o alta limba. Mitologia
lor pornea de la conceptia a doua tipuri de timp, calitativ diferite. Unul era timpul
obiectiv, comun, ireversibil, si altul era timpul mitic -Altjeringa (Dreamtime = timpul
visului) - resimtit ca un ciclu sacru, infinit, mai real decat realitatea insasi. Este
timpul ancestral, din afara timpului obiectiv, in care Spirite Totemice au creat
universul. Legile, valorile, simbolurile societitii aborigene derivd din evenimentele
petrecute 1n acel “illo tempore”™, care este mereu prezent, pentru ca nu are inceput, nici
sfarsit. “Relatia spirituala (dintre aborigeni si pamant n.a.) este centratd pe credinta ca
fiinte ancestrale au creat forma pamantului si oamenii. Coincidenta spatiala a acestor
activitati stabilea identitatea clanurilor si granitele teritoriilor lor”. Limitele dintre
doud proprietati erau trasate in functie de repere topografice si erau cunoscute de
comunitate. Evidenta se tinea prin intermediul dansului, cantecelor, ceremoniilor si
picturii. Modul in care se raportau la pdmant era fundamental diferit de cel al
colonistilor, ceea ce a constituit unul dintre principalele impedimente in dificila
misiune de a masura §i inregistra intregul teritoriu australian. Arta includea
instrumente muzicale precum didgeridoo -un instrument traditional, iar in pictura
se foloseau nuante de brun si ocru, subiectele predilecte referindu-se la Intamplarile
din Altjeringa. Se picta pe copaci, peretii pesterilor, pietre.

2.2. Colonistii

Termenul Australia deriva din latinescul australis, care inseamna ,,de sud™.
Legende privind o terra australis incognita (,.tara necunoscutd din sud”) dateaza inca
din vremea romanilor, dar se considera, in mod obisnuit, ci Australia a fost descoperita
de europeni abia in secolulul al 17-lea, cand navigatorul olandez Willem Janszoon
a ajuns pana in golful Carpentaria si a explorat coasta vestica a peninsulei Cape York.
La 1770, James Cook, mai intreprinzator, a declarat tinutul descoperit de el, si numit
New South Wales, ca apartinand Coroanei si In curand a fost urmat de alti exploratori
trimisi de Imperiul Britanic pentru a cuceri intregul continent, pe care l-au organizat in
cateva colonii: New South Wales (1788), din care s-au desprins South Australia (1836),
New Zealand (1840), Victoria(1851) si Queensland (1859). Intaiul motiv de interes
pentru noile teritorii a fost acela de a le coloniza cu detinutii ce suprapopulau inchisorile
de pe Insuld. Cu toate acestea, in scurt timp a aparut ca evidentd principala bogatie a
Australiei - pamantul: la inceputurile ei, Australia a fost ,,a land job”5 . ”’Spre deosebire
de Anglia, pamantul era stapanit In comun si facea obiectul tranzactiilor zilnice, in
loc sa fie apanajul celor putini . Odati cu descoperirea aurului, entuziasmul a crescut
exponential, ceea ce il va indreptati pe Robert Torrens s afirme: ”Arta colonizarii se
bazeazi pe stiinta prosperitatii; regulile artei sunt principiile stiintei aplicate in practica™’.
Colonizarea a avut un impact negativ asupra bastinasilor: prin sistematizarea teritoriului,
colonistii le-au afectat resursele de hrana si i-au alungat spre interiorul continentului,
unde predomind zonele desertice; i-au contaminat cu boli la care erau deosebit de
vulnerabili; i-au fortat sd locuiascd in rezervatii, lipsindu-i de paméantul pe care-1
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zeificau: ”Conceptul de terra nullius a fost folosit de invadatorii albi pentru a-si justifica
pretentia de suveranitate asupra unui teritoriu care nu era al lor. (...) I-au considerat
pe locuitori ca fiind niste nomazi primitivi care nu foloseau pamantul si nu aveau nevoie
deel”®

3. Common law

Common law, spre deosebire de civil law, se referd la sistemul juridic
dezvoltat prin intermediul deciziilor judecatoresti si mai putin prin acte ale puterii
legislative. Precedentul judiciar obligd instantele sd urmeze, in cazuri identice ori
similare, acelagi rationament utilizat in deciziile anterioare (principiul stare decisis).
Atunci cand curtea considera ca speta este fundamental diferita de toate spetele de
pana atunci, ea va decide ,,as a matter of first impression” (ca la o prima analizd) i,
astfel, noua hotarare va constitui un precedent. Cu toate acestea, numai unele decizii
leaga instantele, si anume cele ale curtilor superioare. Celelalte detin autoritate, dar
nu sunt imperative. Sistemul de common law s-a dezvoltat in Anglia si Tara Galilor
in mod gradual, prin uniformizarea obiceiurilor din diverse zone ce a urmat Cuceririi
Normande (1066), cand William I a nvins in batilia de la Hastings si s-a declarat,
in conformitate cu ideile medievale, “proprietarul fiecarui inch din solul britanic”.’
El a organizat sistemul feudal prin care pamantul era doar ,,arendat” (land tenure)
in schimbul unor servicii- militare (chivalric tenure), religioase (spiritual tenure)
sau agricole (socage tenure)- oferite regelui sau unui ,,detentor” (tenant in capite)
care a primit direct de la rege. Sistemul piramidal instituit de William I ii includea,
la nivelul cel mai de jos, pe serbi (villeins), care erau legati de pamantul pe care
lucrau si erau vanduti o data cu el. Centralizarea statald desdvarsitd de normanzi a
precedat formarea unui sistem juridic comun. Judecatori regali erau trimisi 1n toata
tara pentru a solutiona disputele in numele regelui (justices in eyre), iar acestia
»erau tentati sa aplice de fiecare data aceleasi reguli (common law = reguli comune
intregii tari) si nu s tind seama (...) de obiceiurile locale”'’. La originea principiului
stare decisis sta legea In Consimili Casu (Statutul de la Westminster), adoptata sub
Edward I, in 1285, prin care 1i erau recunoscute reclamantului noi actiuni in justitie
(writs) - un fel de ,,instructiuni” ale regelui prin care acesta ordona paratului si compara
in fata curtii i sd-si probeze nevinovitia- , Insa numai daca erau ,,asemanatoare” (in
consimili casu) cu cele deja permise. Regula ramanea neschimbata- acolo unde nu
existad actiune, nu exista drept (ubi remedium,ibi jus)-, dar curtii i se lasa libertatea de
interpretare a ceea ce constituie actiuni ,,similare”. Astfel, judecdtorii sunt responsabili
de crearea dreptului prin subtilitatea cu care isi adapteazad hotararile necesitatilor
societatii. Dupa anul 1285 sistemul de common law s-a dezvoltat lent, dar constant,
urmand liniile directoare trasate prin intermediul precedentului judiciar. Se poate
afirma cd ,,(...) era un drept cu un caracter relational (real property se exprima
intotdeauna in termenii relatiilor feudale), In care oamenii isi recunosteau propria
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In Australia englezii si-au impus legile fard a fi interesati de cutumele locale.
Ei ,,au considerat justificat sa scrie, pe ceea ce priveau ca fiind putin mai mult de o
tabula rasa, setul lor de legi, obiceiurile si religia. Nu mai este nevoie sa se aminteasca
faptul ca acestea din urma nu prezentau nicio semnificatie pentru grupurile de oameni
(indigenii n.a.) cu norme sofisticate, limbi si religie proprie si cu propriile ,.tari” clar
delimitate™?. In 1978, in cauza Milirrpum v Nabalco Pty Ltd and the Commonwealth,
Blackburn, judecator al Curtii Supreme a Teritoriilor de Nord, a parut convins de
existenta unui sistem juridic indigen la sosirea colonistilor, adica in anul 1788: ” ... a
subtle and elaborate system highly adapted to the country in which the people led
their lives, which provided a stable order of society and was remarkably free from the
vagaries of personal whim or influence” (“un sistem juridic subtil si elaborat, bine
adaptat tarii locuite de acesti oameni, care asigura o ordine sociala stabila si era eliberat
de capriciile ori de influenta personald a cuiva”). Dreptul cutumiar indigen nu a fost,
totusi, recunoscut atunci, deoarece instanta era legata de o hotarare a Privy Council
ce data din 1889, in cauza Cooper v Stuart. De-a lungul anilor s-au facut progrese
in sensul acceptarii dreptului aborigenilor, insa diferentele dintre cele doua sisteme
juridice risca sa duca la incompatibilitate: ” ce se va intampla daca dreptul cutumiar
permite agresarea fizici a femeilor atunci cand descoperd secrete ale barbatilor?”".
Unele obiceiuri sunt in concordanta cu drepturile omului, altele nu. ’Dreptul si practicile
cutumiare ar trebui sa fie recunoscute atunci cand nu aduc atingere dreptului comun si
cand justitia este serviti mai bine in acest fel”'*. Spre exemplu, “potrivit legii
australiane, toate drepturile aborigenilor cu privire la pamant, existente inainte de
colonizare, au supravietuit si sub dominatia britanica”'’. Ele au fost recunoscute prin
Native Title Act, lege promulgata in 2002.

Sistemele de publicitate imobiliara
1. The deeds system

Australia s-a dezvoltat datorita tranzactiilor cu terenuri: “vanzarea §i cumpararea
pimantului era adevirata raison d’etre”'’. Principala problemi cireia au trebuit
sa-i faca fatd colonistii era lipsa masuratorilor cadastrale, care se datora unei viziuni
fundamental diferite. Aborigenii se considerau spiritual legati de teritoriul pe care isi
aveau tribul, colonistii il considerau un bun. in cazul primilor, transferul se realiza
numai prin mostenire; in cazul celor din urma, pamantul putea fi mostenit, dar si
vandut ori arendat. Proprietatea era comund la aborigeni si individuald (,,grants
from the Crown”) la colonisti. Liniile de demarcatie dintre doud terenuri se mulau
pe trasaturile peisagistice la bastinasi; in schimb, la colonisti, punctele de reper erau
artificiale si stabilite matematic. Masuratorile cadastrale nu au inceput imediat dupa
colonizare, ci dupa o anumiti perioada, ceea ce a permis constituirea unor ,titluri”,
care erau mai degraba niste ,,receipts issued by the Commissioner of Public Lands
and the Collonial Treasurer ”'”. Nu erau precizate nici mérimea, nici pozitia loturilor,
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iar ,,desenul marginal era un dreptunghi linga un numar”'®. Topograful General
(,,Surveyor General”) raspundea de masurarea terenurilor si inregistrarea tranzactiilor.
Orice Instrainare se baza pe masuratorile cadastrale, care cereau timp. Nu este de
mirare ¢, la inceput, numarul posesorilor il depasea cu mult pe cel al proprietarilor. A
fost realizat un cadastru superficial, distrus de un incendiu in 1839. In primii ani,
expertii topografi au avut de masurat 2000 de mile patrate de teritoriu, pe care apoi
il consemnau in registre anume concepute. O datd cu aproximativa finalizare a
masuratorilor, interesul englezilor in tranzactiile imobiliare a cunoscut o curba
ascendentd, astfel incat pretul loturilor bine situate a crescut de 200 de ori.

In ce consta sistemul inregistrarii titlurilor ("Deeds System™) ? In primii 70
de ani de colonizare, toate transferurile de pamant foloseau acest sistem prin care
»proprietatea era dovedita printr-o retea de titluri, care presupunea evidentierea
transferului fiecarui drept, privind un anumit teren, de la o persoani la alta”'’. Era
un sistem personal de publicitate: evidenta transferurilor se tinea dupa proprietar si
nu dupa imobil. Un astfel de sistem era greoi, incomod si, mai presus de toate, riscant,
deoarece dreptul se transfera numai daca antecesorul era adevaratul proprietar. A
single defect in the chain of deeds can nullify the title”* (,,orice neregularitate in
reteaua de titluri ducea la nulitatea actului de proprietate”).

Pana pe la 1840 sarcina dovedirii dreptului de proprietate nu prezenta
obstacole insurmontabile deoarece loturile erau primite direct de la rege si cumparatorii
subsecventi erau incé putini. Cand transferurile au devenit profitabile, au aparut fraudele,
si de aici nevoia unui sistem eficient prin care s se probeze dreptul. Competitia pentru
pamant a devenit din ce 1n ce mai acerba, iar disputele privind Intdietatea erau frecvente.
S-a ajuns la vanzarea ori ipotecarea aceluiasi lot de mai multe ori, in mod fraudulos
sau nu, respectiv la cumpararea la licitatie a unui lot propriu. Vulnerabilitatea titlurilor
era cauzata si de intoarcerea in colonie a proprietarilor absenti, care isi angajasera
mandatari sd le cumpere terenuri, iar acestia din urma isi depasisera atributiile (,,power
of attorney”), astfel ca se punea problema valabilitatiii contractelor incheiate de ei.
Insecuritatea afecta dramatic transferurile.

Cei care aveau de castigat erau avocatii, foarte bine platiti pentru a-si oferi
serviciile celor care doreau sa vanda ori sa cumpere, si ei vor fi primii care se vor opune
modificarii sistemului. Aga cum se plangea un mic proprietar ,” the South Australian
freeman had to hold his homestead by a sort of covert imposture that would not bear
exposure to daylight™' (,,proprietarul australian este obligat si-si tind gospodaria
intr-un fel de clandestinitate ce nu suporta lumina zilei””). Inconvenientele vechiului
sistem se acutizau direct proportional cu numarul transferurilor. Cu cit acesta crestea,
cu atdt era mai dificild si mai consumatoare de timp verificarea tuturor titlurilor
anterioare. Dupa cum s-a mentionat, dreptul nu se transfera de la vanzator la cumparator
dacé vreunul dintre vanzatorii anteriori nu era adevaratul proprietar. ”Singurul avantaj
al Inregistrarii sub acest sistem era faptul ca putea conferi prioritate Impotriva oricarei
pretentii subsecvente cu privire la titlu”**. Se cerea o reforma...
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2. The Torrens system
2.1. Un irlandez In Australia

... lar reforma a luat chipul unui curajos politician irlandez, pe nume Torrens.
Cine a fost acesta?

La 13 decembrie 1840 acosta, n golful St.Vincent din South Australia, dupa o
calatorie de 4 luni, un emigrant numit Robert Richard Chute Torrens. Nascut la Cork,
in Irlanda, la 31 mai 1812, si educat la Trinity College din Dublin, ”Radical Torrens”,
asa cum era poreclit de colegi, a ajuns vames la Port of London. Nu pentru mult timp,
deoarece, dupa ce s-a casatorit, si-a luat sotia si a pornit-o spre misterioasele meleaguri
ale Australiei, una dintre cele mai recente colonii britanice. Acolo a ocupat postul
de ,,Collector of Customs” (incasator de taxe vamale)- ,,probabil prin intermediul
influentei tatalui, presedinte al comisiei privind colonizarea din South Australia™ -
si a avut ocazia s analizeze beneficiile sistemului simplu si eficient prin care erau
instrainate navele, sistem introdus prin English Merchant Shipping Act din 1854,
Fiecare vas avea o fila proprie, Intr-un registru, in care erau mentionate numele vasului,
descrierea acestuia, numele proprietarului si sarcinile aferente. Un duplicat al paginii 1i
era inméanat proprietarului i acesta era ,,dovada irefutabila™ a dreptului. Orice
pretentie a tertilor asupra vasului trebuia inscrisa in registru, asa incat putea fi cu
usurintd cunoscutd. Cand se Instrdina un vas, singurul lucru pe care il avea de facut
vanzatorul era acela de a-i da cumparatorului duplicatul paginii (,,certificatul sdu de
proprietate”), dupd ce mentiona cad proprietatea s-a transferat la acesta din urma.
Cumparatorul se prezenta la oficiul competent si i se elibera un certificat cu numele
sau, deschizandu-se o noud pagind, iar vechea pagind era anulata. Simplitatea sistemului
l-a incéantat pe Torrens, care si-a propus sd incerce adoptarea unuia similar §i n ce
priveste transferul paméanturilor. Deocamdata, insa, irlandezul ne apare implicandu-se
in conflicte ,,contondente” cu jurnalistii care 1i criticd activitatea ca vames... O
caracterizare succinta 1i face profesoara Rosalind Croucher de la Universitatea din
Adelaide, South Australia: ”Era in mod evident un om ambitios, ca si tatal lui, si
foarte dornic sa lase ceva n urma; bineinteles, dorea si sa faca bani. Era (...) impetuos,
combativ, un barbat cu o incredere feroce in virtutile discursului direct, capabil sa
enerveze groaznic oamenii.(...) Era Inclinat spre a fi impulsiv si autoritar. Aceste
caracteristici nu erau bine primite intr-o tara tnara, locuitd de barbati si femei care
traiau prin munca grea si hrana frugala. Mai mult, tipul de persoana si modul de viata
care puteau fi cunoscute in acele vremuri in port nu erau prielnice unei persoane
educate si cu autoritate, mai ales una lipsitd de tact. Era inevitabil ca Mr.Torrens sa fie
nepopular nu numai printre cei pe care ii controla, dar §i printre cei care il deserveau.
(-..) Stein considerd ca a dezvoltat <aura unui cruciat si a obtinut atributele unui
campion public>. (...) Altii l-au privit ca pe un <rechin al pamantului> sau ca pe un
<pungas si un escroc de cea mai joasa speta>">. Opiniile sunt diverse, iar omul Torrens
necesitd multiple nuante pentru a-i surprinde esenta. Torrens, ,,oricit de impetuos
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ori fioros i-ar fi caracterul, sau chiar carismatic uneori, (...) a fost omul potrivit la
locul potrivit”?, considerd Rosalind Croucher. Dupa 12 ani petrecuti ca si ,,Collector
of Taxes”, acesta a ajuns Registrar of Deeds (Registrator al Titlurilor), in 1853, unde a
avut ocazia sa se familiarizeze cu sistemul inregistrarii titlurilor, sa-i observe lacunele
si sd reflecteze cu privire la posibilitatea introducerii aceluiasi sistem in ce priveste
tranzactiile cu terenuri. ’Cruciada” sta s Inceapa...

2.2. Pamantul — ,,the people’s question™?

La sosirea irlandezului, in Australia existau doud forme de proprietate:
“una absolutd si inatacabild, dobanditd direct de la rege, si alta dobandita prin
conventie sau succesiune, care era nesigurd din cauza clandestinitatii nstrainarilor
succesive si constituirii de sarcini oculte””’. Ceea ce si-a propus Torrens a fost
transformarea fiecdrei tranzactii intr-una “primara”, care nu necesitd verificarea
titlurilor antecesorilor, ca si cum proprietarul ar fi dobandit pamantul direct de la rege.
Sursele de inspiratie ale noului sistem au fost diverse, iar modul de transfer al vaselor
este doar unul dintre ele. El insusi a recunoscut ca a adaptat sisteme de inregistrare
deja existente, precum cel folosit in Liga Hanseatica, si a fost consiliat, printre altii, de
avocatul german Ulrich Hubbe, care se presupune ca i-ar fi sugerat sa isi indrepte
privirea citre sistemul hanseatic **. Acest lucru nu-i scade in niciun fel din merite,
deoarece adoptarea, in 1858, a Real Property Act (legea privind proprietatea funciard)
se datoreaza talentului si perseverentei dovedite de el in promovarea legii in Parlamentul
britanic. Deja din 1836 aparuse ca stringentd necesitatea unei inregistrari a titlurilor
de proprietate, testamentelor, contractelor de vanzare, iar acest lucru s-a realizat abia in
1842, 1nsa ,,inregistrarea nu era altceva decat o evidenta care nu avea rolul de a inlocui
titlurile de proprietate, de a le acorda protectia legii sau de a defini locatiile sau
granitele incerte”®. Anthony Forster, proprietarul ziarului ,,The Register”, milita
pentru aceeasi idee ca Torrens, a utilizarii sistemului din British Shipping Act privind
transferul navelor. Avocatii nu erau deloc entuziasmati de reformele care se preconizau
pentru cd riscau sd piardd mare parte din venituri, ceea ce l-a nemultumit pe
Forster: ”’If they were going to fight to the last gasp on the hustings, then the rights
of the profession would be swept away together with the wrongs oftheir clients.(...).
<People have groaned under legal inflictions and legal expenses until, in sheer despair,
they have resolved to shake of so opressive an incubus>>"" (,,Daca ei au de génd sa
lupte pana la ultima suflare, atunci drepturile profesiei lor vor fi sterse Impreuna cu
neregularitatile clientilor lor.(...).< Oamenii au murmurat impotriva obstacolelor legale
si cheltuielilor judiciare pana cand, disperati, au reusit sa elimine acest monstru”).
Orice fel de tranzactii cu pamanturi necesitau ca proprietarul sa caute consiliere juridica,
deoarece mare parte din reguli (...) erau de naturd tehnica. (...) Asa ca fiecare
tranzactie, indiferent ca era comerciald sau era un testament (...) ori o succesiune,
facea cunostiintele de specialitate ale unui avocat indispensabile. Trebuie amintit, de
asemenea, ca termenii folositi in acte trebuia sa fie alesi cu grija. O greseald putea
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cauza multe probleme™'. Fiecare tranzactie anterioard necesita verificare, titlul

fiind derivat, pentru a se obtine dovada faptului cé actul provine de la un adevarat
proprietar.

Torrens s-a impus ca reformatorul mult-asteptat si pentru ca a stiut cum sa-
si popularizeze ideea, astfel ca a fost ales, in 1857, reprezentant al Adelaidei in
Parlamentul britanic, in urma unor discursuri incendiare, prin care s-a angajat sa
lupte pentru adoptarea legii privind transferurile imobiliare: ”In Australia the great
mass of people are, or confidently look to become, landed proprietors. In Australia,
therefore, thorough law reform is essentially the people’s question.” (,, In Australia,
majoritatea populatiei este sau doreste sa fie proprietard de pamant. Reforma legislativa
este, prin urmare, problema oamenilor.”). Nici el nu a avut sprijinul profesiilor juridice:
it was his aim to make everything so that all might understand it, while all lawyers’s
work was hidden under a jargon of dog Latin and bad Norman, that does not
belong to any language, living or dead.”” (,.era dorinta lui de a face ca totul sa fie
comprehensibil, In timp ce toatd munca avocatilor era ascunsa in spatele unui jargon de
latina vulgara si normanda proastd, care nu apartine niciunei limbi, vie sau moarta.”).
Torrens a introdus in Parlament proiectul de act normativ -Real Property Act- la
4 iunie 1857 si a declarat ca motto-ul adversarilor sdi ar trebui sa fie Carthago delenda
est (Cartagina este distrusd). Abia dupa a treia citire legea a fost votatd, cu o majoritate
de 5, la 26 ianuarie 1858, iar la 1 iulie acelasi an a intrat in vigoare. “Torrens a fost
privit in mod public ca un erou, ca un gigant, ca un Goliath™”, si a fost numit
Registrator al Titlurilor. Prin lege s-a infiintat un Oficiu al Inregistrarilor - Lands
Titles Board of the Registrar General -, iar doi Commissioners ofereau ,,indefeasible
title of real property by certificate instead of by deed” (titluri inatacabile prin intermediul
certificatelor). Loturile instrainate dupa intrarea in vigoare a legii urmau sa fie Inregistrate
la Lands Titles Office. Scopul legii era acela de a ,,asigura securitate si simplitate
oricdrei tranzactii, prevazand ca titlul depinde de Inregistrarea sa, cd toate drepturile
trebuie sa poata fi protejate prin intermediul inregistrarii si ca niciun titlu inregistrat
si niciun drept nu trebuie si fie afectat de nicio pretentie sau taxd care nu este
inregistratd™*. Functiile inregistrarii sunt urmitoarele: identificarea parcelelor,
identificarea proprietarului, identificarea si verificarea drepturilor sau obligatiilor
cu privire la teren, protejarea proprietarului Impotriva pretentiilor tertilor, facilitarea
tranzactiilor (este necesara doar verificarea registrului, nu si a titlurilor anterioare),
probarea dreptului®.

2.3. Sistemul Torrens
A. Principiile

In doctrina australiana au fost evidentiate urmatoarele principii: cel al indepen-
dentei, al invulnerabilitatii, al garantarii validitatii inregistrarilor de cétre stat.
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Principiul care std la baza a ceea ce a fost mai tarziu numit ,,the Torrens
System” este independenta titlurilor, prin care se evitd investigarea retroactiva specifica
titlurilor derivate. “Menirea inregistrarii este de a permite ca persoana care doreste sa
afle care sunt drepturile sau obligatiile referitoare la un anumit teren sa nu trebuiasca
s consulte altceva decat registrul *°. Apare ca necesard o comparatie succinti cu
sistemul introdus in Romania prin Legea nr. 7 din 1996. In articolul 30 sunt instituite
doua prezumtii relative: ,,Daca In cartea funciard s-a inscris un drept real, in conditiile
prezentei legi, in folosul unei persoane, se prezuma ca dreptul exista in folosul ei
daca a fost constituit cu buna-credinta, cat timp nu se dovedeste contrariul” (al.1) si
,, dacd un drept s-a radiat din cartea funciard, se prezuma ca acel drept nu exista”
(al.2). Articolul 31 este la fel de relevant pentru precaritatea fortei probante a publicitatii
autohtone: ,,cuprinsul cartii funciare (...) se considera exact numai in folosul acelei
persoane care, in virtutea unui act juridic cu titlu legal, a dobandit cu buna-credinta un
drept real inscris in cartea funciara (al.1) si ,, dobanditorul este considerat de buna-
credintd daca, la data inregistrarii cererii de inscriere (...) , nu a fost notata nicio
actiune prin care se contesta cuprinsul cartii funciare sau daca din titlul transmitatorului
si din cuprinsul cartii funciare nu reiese vreo neconcordantd intre acestea si situatia
juridica reala”. Actiunile in rectificarea cartii funciare, care pot fi introduse, potrivit
sistemului roman, in cazul 1n care actul in temeiul caruia s-a efectuat inscrierea nu
a fost valabil (si 1n alte situatii), nu permit asigurarea a ceea ce in doctrina australiana a
fost recunoscut drept independenta titlurilor si care a fost principalul scop al lui
Torrens.

Un alt principiu fundamental, strans legat de primul, este principiul ,,invulnera-
bilitatii” (indefeasibilif), mentionat mai sus. Conform articolului 33 din Rea/ Property
Act, “every certificate of title or entry in the register book shall be conclusive, and vest
the estate and interests in the land therein mentioned in such manner and to such
effect as shall be expressed in such certificate or entry valid to all intents, save
and except as in hereinafter provided in the case of fraud and error.” (, Orice act
de proprietate sau inscriere In registru trebuie sa aiba caracter final §i sa investeasca
patrimoniul mobiliar §i imobiliar de o asemenea manierad si cu un asemenea efect
incat sa fie valid in orice situatie, cu exceptia cazurilor de frauda si eroare”). Sistemul
era urmatorul: titlul de proprietate (certificate of title), obtinut pe baza inregistrarii,
consta intr-o fild din acel registru, In care erau aratate numele proprietarului, natura
dreptului, situatia imobilului, planul sdu si originea proprietatii, iar pe verso erau
enumerate sarcinile care-1 greveaza, capacitatea juridica a proprietarului si faptele
care o pot influenta (precum minoritatea). Un duplicat i se inmana proprietarului, dupa
ce erau notate numarul corespunzator din registru si numarul filei, iar acel titlu
constituia, in principiu, o valoare absoluta (era ,,indefeasible”, invulnerabil, inatacabil).
Era exact acelasi sistem folosit In cazul instraindrii navelor. Prin urmare,,, fitle is
founded upon registration and registration alone™’ (titlul este fondat numai pe
inregistrare). Dreptul de ipotecd se constituie tot printr-un act intocmit in dublu
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exemplar, unul fiind detinut de Registrator, iar altul de creditorul ipotecar. Constituirea
dreptului de ipoteci se noteaza pe titlul de proprietate. in scopul stingerii dreptului,
creditorul da o dovada pe verso-ul actului, cum ca a primit intreaga suma garantata
prin ipotecd, lucru certificat de un martor. Registratorul va anula actul de ipoteca si
va face mentiune pe actul de proprietate. Asa cum a statuat Inalta Curte in cauza
Breskvar v.Wall, it is not a system of registration of title,but a system of title by
registration” (,,nu este un sistem al inregistrarii titlurilor, ci al titlurilor prin inregistrare”).
”Dreptul de proprietate nu este afectat decat de ceea ce apare ca inregistrat. Nu este
numai nenecesara, dar este chiar imposibila constituirea unui drept prin alte mijloace’™®.

Potrivit principiului garantiei statale, cel care isi asuma responsabilitatea
pentru validitatea titlurilor era statul. Dacad se comit erori in registru, fondul de
asigurare special constituit -Assurance Fund- 11 va despagubi pe proprietarul evins:
acesta va primi valoarea imobilului pierdut. Sistemul garantdrii titlurilor nu poate
functiona, 1nsd, decét n anumite conditii: in general inregistrarile sunt lipsite de erori;
frauda gi falsul sunt sanctionate in mod adecvat de legea penald; la momentul
inregistrarii unui drept verificarile se fac cu acribie; alte sisteme de asigurari, in special
fondurile de garantie pentru frauda, functioneaza adecvat, astfel Incat victimele sa
nu apeleze la garantarea titlurilor decat in ultim instanta™”. Cazurile de acest gen au
fost atat de putine incat in New South Wales s-a suprimat plata primei in anul 1941,
cand se colectase un fond de 1.500.000 USD si se platisera doar 41.000 USD, situatia
fiind asemanitoare si in celelalte state australiene’*’.

Theodor Ruoff*', unul dintre cei mai apreciati doctrinari australieni, sintetizeazi
cele trei principii astfel:

- the mirror principle (principiul oglinzii) - dreptul si sarcinile aferente
,reflectate” de actul de proprietate sunt garantate de stat ca fiind corecte;

- the curtain principle (principiul cortinei) - odata ce un act de proprietate
a fost emis sub sistemul Torrens, orice alt drept este considerat inexistent:
”Registrul este unica sursa de informatie pentru cei care doresc sd cumpere; acestia
nu trebuie sa se preocupe de niciun drept ascuns in spatele cortinei”;

- the insurance principle (principiul garantarii) - proprietarul este despagubit
de catre stat pentru erorile comise de catre Registratorul General.

Robert Torrens a formulat scopurile sistemului sau astfel: speed (rapiditatea
cu care se desfasurau transferurile), simplicity (simplitatea), cheapness (pretul scazut),
suitability to the needs of the community (adecvarea la nevoile comunitatii).

In doctrina romani*’, principiile sistemului de publicitate australian (unele
identice cu cele din sistemul roman) au fost considerate urmatoarele: principiul
publicitatii reale (inmatricularea imobilelor se face dupa obiect, nu dupa titular),
principiul unitdtii formale (In toatd tara nu existd decdt un registru si o singurd
formalitate de inscriere — Inmatricularea), principiul publicitatii integrale (orice
transmisiune sau constituire de drepturi reale trebuie Inregistratd), principiul
legalitatii (titlurile de proprietate anexate la cererea de inregistrare sunt verificate
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de doi jurisconsulti oficiali -Examiners of Title- i in baza raportului lor Registratorul
admite ori respinge cererea de Inmatriculare), principiul fortei probante absolute
(Inmatricularea produce efecte erga omnes si are putere chiar si fata de tertii de rea-
credinta, in afard de cei vinovati de frauda; in caz de eroare, actiunea in revendicare
nu este pemisa, ci doar o actiune in despagubire din fondul de asigurare, aceasta
fiind una dintre deosebiri), principiul absolut al inscriptiunii (inregistrarea are efect
constitutiv de drepturi, spre deosebire de sistemul roman de publicitate, in care efectul
este opozabilitatea), principiul obligativitatii inregistrarii (actele netranscrise nu
produc efecte nici macar intre parti; cu toate acestea, inmatricularea terenurilor este
facultativa, lucru criticat de doctrina: una dintre trasaturi (...) a fost participarea
voluntara la sistemul de inregistrare, cu exceptia Crown grants (...), aceastd politica a
fost gresita™®), principiul mobilitatii funciare (titlul de proprietate e destinat si
circule asemeni titlurilor de credit)*.

B. Exceptiile de la principii

Acestea ridicad mai multe probleme, deoarece Real Property Act din 1858,
intratd 1n vigoare la 1 iulie, a fost supusa mai multor amendamente de-a lungul timpului,
astfel ca, actualmente, exceptiile sunt mult mai multe decat cele avute in vedere de
Torrens atunci cand a redactat legea. Potrivit codificarii initiale, principiul invulne-
rabilitatii era supus urmatoarelor exceptii: frauda si eroarea.” Articolul 94 precizeaza:
SIf it shall be made to appear, to the satisfaction of the Court before whom such action
shall be tried, that any person, at the time then being registered as proprietor in respect
of such estate or interest, has been so registered through fraud or misrepresentation,
or in any manner otherwise than as purchaser, or mortgagee for bona fide valuable
consideration, or by transfer, or transmission from or through a purchaser or mortgagee
for bona fide valuable consideration, it shall be lawful for such Court to direct the
Registrar-General to cancel the entry in the register book recording the proprietorship
of the person who shall by such fraud or misrepresentation have been so registered,
together with all subsequent entries therein relating to the same estate or interest,
and the Registrar-General shall obey such order, and the estate or interest referred
to in such order shall thereupon revert to and vest in the persons in whom (having
regard to intervening circumstances, if any) the same would have vested had no such
entries been so made in the register book.” (,,Dacd rezultd, in fata Curtii inaintea
careia o astfel de actiune a fost introdusa, ca o persoana, in momentul in care a fost
inregistrata ca proprietar prin frauda sau eroare (provocata sau nu), sau in alta
calitate decat aceea de cumparator, sau de creditor ipotecar de buna credintd, sau in
urma unui transfer, sau prin transmitere de la sau catre un cumparator sau un creditor
ipotecar de bund credinta, Curtea va dispune ca Registratorul General sa anuleze
inscrierea dreptului de proprietate a celui care a fost inregistrat printr-o astfel de frauda
sau eroare (provocati sau nu), impreuna cu toate inscrierile subsecvente avand
legatura cu acel drept sau interes, iar Registratorul General va fi obligat sa duca la
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indeplinire ordinul Curtii; dreptul sau interesul ii va apartine persoanei careia i-ar fi
revenit daca acea Inregistrare nu ar fi avut loc”). Prin urmare, dobanditorul de buna
credintd cu titlu oneros (purchaser for bona fide valuable consideration) avea
dreptul de a pastra terenul chiar si in conditiile in care 1l obtinuse de la o persoana
care a fraudat sau care a fost Inscrisa in mod gresit ca fiind proprietar, eroarea fiind
provocata sau nu.

Istoria modificarilor a fost urmatoarea: in acelasi an a fost amendat intaia
oara (1858), apoi in 1860, 1861, 1869, 1873, 1878, 1881 si 1886. Modificarile din
1924 si 2002 nu au fost de esentd, prin urmare se cer analizate exceptiile introduse
prin Real Property Act din 1886 prin articolul 69:

- a) fraud (frauda)

., In the case of fraud, in which case any person defrauded shall have all rights
and remedies that he would have had if the land were not under the provisions of
this Act: Provided that nothing included in this subsection shall affect thetitle of a
registered proprietor who has taken bona fide for valuable consideration, or any person
bona fide claiming through or under him” (,,in caz de frauda, orice persoana fraudati va
avea la dispozitie remediile pe care le-ar fi avut daca nu s-ar aplica reglementarile
din legea de fata. Nu va fi afectat titlul unui dobanditor de buna credinta cu titlu oneros
si titlul niciunei persoane de buna credinta care are un drept impotriva acestuia ori
de la el”).

In acest caz este admisa actiunea reald in revendicare, si nu doar cea personala
in despagubire.

- b) forgery or disability (fals ori incapacitate)

»In the case of a certificate or other instrument of title obtained by forgery
or by means of an insufficient power of attorney or from a person under some legal
disability, in which case the certificate or other instrument of title shall be void:
Provided that the title a registered proprietor who has taken bona fide for valuable
consideration shall not be affected by reason that a certificate other instrument of
title was obtained by any person through whom he claims title from a person under
disability, or by any of the means aforesaid” (,,In cazul unui certificat sau alt tithu obtinut
prin fals ori prin depasirea puterii de administrare sau de la o persoana incapabila,
certificatul va fi anulat. Titlul proprietarului inregistrat care a dobandit cu buna credinta
nu va fi afectat”).

Aceasta este consideratd de unii doctrinari ca ,,0 specie de frauda
legea o prevede separat.

”45’ insi

- ¢) Erroneous inclusion of land (inregistrarea gresitd a unui teren)

. Where any portion of land has been erroneously included, by wrong
description of parcels or boundaries, in the certificate or other instrument evidencing
the title of the registered proprietor: In which case the rights of the person who but
for such error would be entitled to such land shall prevail,except as against a
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registered proprietor taking such land bona fide for valuable consideration, or any
person bona fide claiming through or under him” (,,In cazul in care un teren a fost in
mod eronat trecut in registru, fiind descris gresit sau avand granitele gresit mentionate,
in certificat sau in alt act in care se tine evidenta titlului proprietarului inregistrat,
drepturile persoanei fata de care s-a comis eroarea vor prevala, cu exceptia cazului
dobanditorului de buna credinta cu titlu oneros, sau a oricarei persoane care are un
drept impotriva sa ori de la el”).

- d) Omission of easement (omisiunea mentiondrii unei servituti)

., Where a right-of-way or other easement not barred or avoided by the
provisions of the Rights-of-Way Act 1881, or of this Act, has been omitted or mis-described
in any certificate, or other instrument of title: In which case such right-of-way or other
easement shall prevail, but subject to the provisions of the said Rights-of-Way Act 1881
and of this Act” (,,Cand un drept de trecere sau altd servitute neinterzisa ori exceptata
de Legea drepturilor de trecere sau de legea de fatd a fost omisa ori descrisa gresit
intr-un certificat sau alt instrument, dreptul de trecere sau servitutea va prevala, dar
va fi supusa prevederilor legii de mai sus ori prezentei legi”).

- e) Several certificates for the same land (emiterea mai multor certificate
pentru acelasi teren)

,» Where two or more certificates shall be registered under any of the Real
Property Acts in respect of the same land: In which case the title originally first in
date of registration shall prevail but without prejudice to the effect of anything done
under Part 194 of this Act” (,,Cand doud sau mai multe certificate au fost inregistrate,
sub oricare dintre legile privind proprietatea imobiliara, cu referire la acelasi teren, primul
titlu inregistrat va prevala, dar fara a aduce atingere prevederilor din Sectiunea 19A
din prezenta lege™).

- f) Certificate to be void if any person is in possession and rightfully
entitled adversely to the first registered proprietor (certificatul va fi anulat dacdi
terenul a fost uzucapat inaintea inregistrdrii)

., Any certificate issued upon the first bringing of land under the provisions
of any of the Real Property Acts, and every certificate issued in respect of the said land,
or any part thereof, to any person claiming or deriving title under or through the first
registered proprietor, shall be void, as against the title of any person adversely in
actual occupation of, and rightfully entitled to, such land, or any part thereof at the
time when such land was so brought under the provisions of the said Acts, and continuing
in such occupation at the time of any subsequent certificate being issued in respect of the
said land”. (,,Orice titlu emis dupd inregistrarea initiald a terenului sub oricare dintre
legile privind proprietatea imobiliara si orice titlu referitor la acel teren, sau la o parte din
el, oricarei persoane care pretinde ca are un drept impotriva sau de la primul proprietar
inregistrat, va fi anulat, ca si titlul emis impotriva unei persoane care a uzucapat”).
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- g) Wife's title to prevail (titlul sotiei va prevala)

., Where a husband shall have been wrongly registered as co-proprietor of
land belonging to his wife for her separate use or as her separate property, in which
case the title of the wifeshall prevail except as against a registered proprietor taking
such land bona fide for valuable consideration, or any person bona fide claiming
through or under him”). (,,in cazul in care un sot a fost gresit inregistrat ca fiind
coproprietar al unui teren aflat in folosinta sau proprietatea exclusiva a sotiei, titlul
sotiei va prevala, Tnsa nu impotriva unui dobanditor inregistrat, de buna credinta si
cu titlu oneros, nici Impotriva unei persoane de buna credintd care are un drept de
la acesta sau un drept subsecvent”).

- h) A lease or letting for not more than a year (o inchiriere pe o perioadi
de cel mult un an)

,» Where at the time when the proprietor becomes registered a tenant shall
be in actual possession of the land under an unregistered lease or an agreement for
a lease or for letting for a term not exceeding one year: In which case the title of
the tenant under such lease or agreement shall prevail” (,,Daca, la momentul 1n care
un proprietar se Inregistreaza, terenul este ocupat de o altd persoand, care detine
posesia in urma unui contract de arenda, a unei promisiuni de arenda pe o perioada
de cel mult un an, titlul detindtorului va prevala”).

- i) Non-payment of succession duty (neplata datoriilor succesorale)

. Where the succession duty payable in respect of the land has not been
paid, and the certificate required by section 63 of the Succession Duties Act 1929 has
not been obtained: In which case any charge by law imposed on the land in respect
of such duty shall remain in force.” (,,Cand nu s-au platit datoriile succesiunii cu privire
la un teren, iar certificatul cerut de articolul 63 al Legii datoriilor succesorale din 1929
nu a fost obtinut, toate taxele referitoare la acea datorie vor trebui platite”).

Articolul 72 include un indiciu cu privire la conceptul de bund-credinta:
~Knowledge of the existence of any unregistered estate, interest, contract, or trust
shall not of itself be evidence of want of bona fides so as to affect the title of any
registered proprietor.” (,,Cunoasterea existentei unui drept, interes, contract neinregistrat
nu constituie In sine o lipsd a bunei credinte Incat sa afecteze titlul unui proprietar
inregistrat”). Acestor exceptii li se adauga asa-numita exceptie in personam, dezvoltata
de jurisprudenta australiana si intens comentatd in doctrind, careia as dori si-i
acord cateva paragrafe.

In cauza Frazer vs. Walker din 1967, un apel din Noua Zeelanda in fata Privy
Council, judecatorul Wilberforce a statuat: ,,(...) principiul invulnerabilitatii nu exclude
in niciun fel dreptul reclamantului de a introduce impotriva proprietarului inregistrat o
actiune in personam, fondata pe drept sau pe echitate(...)”. Starea de fapt este urmatoarea:
Alan si Flora Frazer erau proprietarii inregistrati ai unei ferme in afara orasului
Auckland. Doamna Frazer a imprumutat o suma de bani de la Edward si Nellie
Radomski, falsificand semnatura sotului ei, si a ipotecat ferma. Contractul de ipoteca a
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fost inregistrat, insa doamna Frazer nu gi-a platit datoria, astfel ca sotii Radomski au
vandut ferma lui Douglas Walker, care a devenit proprietar inregistrat. Cand Walker a
vrut sa intre in posesia casei, Alan Frazer, care nu avea cunostintd de ipoteca, s-a
opus vehement si a cerut in instanta ca ambele contracte (de ipoteca si de vanzare)
sa fie anulate, iar el sa redevina proprietar. Curtea a decis in favoarea lui Walker,
care va ramane proprietar, si in favoarea sotilor Radomski, care au obtinut un titlu
inatacabil (indeafeseable), in ciuda falsificarii semnaturii (forgery) de catre Flora
Frazer. Remediul permis lui Alan este o actiune in despagubire impotriva statului, in
vederea compensarii lui din fondul de asigurari (Assurance Fund). Exceptia in personam
nu a fost definita, permitand doctrinei sd-i analizeze caracteristicile si conditiile in care
poate opera. Potrivit sentintei judecatorului Barwick, in cauza Breskvar vs. Wall, pot
fi introduce actiuni impotriva proprietarului inregistrat daca acestea tind sa solutioneze
chestiuni care depind de insasi conduita proprietarului”. Acest lucru nu va afecta, insa,
titlul proprietarului inregistrat, care va ramane valabil: ”(...) o inregistrare care este
urmarea unui act nul este valabila. Nu au importantd motivele de nulitate ale actului”.
Jurisprudenta fluctuanta (in unele cauze se distingea intre caracterul cu titlu oneros
sau cu titlu gratuit al contractului, ultimii considerandu-se ca nu pot beneficia de efectul
definitiv al inregistrarii - Rasmussen vs Rasmussen) a dus la ample dezbateri in doctrina,
astfel cd s-au conturat mai multe opinii, pe care le voi prezenta pe scurt.

Conform teoriei restrictive (,, narrow view”), “exceptia in personam trebuie
interpretata stricto sensu datorita faptului ca implica riscul de a submina principiul
invulnerabilitatii”*®. Ca reprezentanti ai acestei teorii pot fi amintiti Lynden Griggs
si Barry Crown. In lucrarea ,,In Personam, Garcia vs.NAB and the Torrens System —
Are They Reconcilable?”*’, Lynden Griggs recapituleaza telurile sistemului introdus
de Torrens — un titlu, odatd inregistrat, nu ar trebui sa fie afectat de niciun drept sau
interes care nu apare in registru — si adauga: ,,omisiunea de a tine cont de interesele
neinregistrate (...) a dus la ocultarea unuia dintre cele mai importante obiective ale
sistemului (...). In lumea contemporana, in care importanta si semnificatia jurisprudentei
privind echitatea nu pot fi subestimate, sistemul Torrens a trebuit sa se adapteze
complexitatii intereselor care sunt legate de proprietatile imobiliare moderne §i sa
asigure un mecanism pentru recunoasterea si protectia acestora”™. Mecanismul a fost
introdus de cétre instante, conform sistemului de common law, §i se numeste exceptia
in personam, care este o modalitate recunoscuta celui evins in urma unei nerespectarii,
de catre Instrdinator, a clauzelor unui contract anterior, de a obtine despagubiri de
la cel care a incélcat contractul (de exemplu, s-a Inregistrat prin frauda).

Potrivit conceptiei extensive (,,wide view”), exceptia nu afecteaza 1n niciun fel
principiul invulnerabilitatii, deoarece are o naturd personald si nu reala. Profesorul
Robert Chambers distinge intre doua situatii: in cele care implica trei parti, paratul
devine proprietar datoritd fraudei tertului si nu a celui cu care a contractat; in schimb,
in situatiile care implicd doua parti, proprietatea se transfera direct de la reclamant
la parat, acesta din urma fiind vinovat de frauda. in opinia doctrinarului, in primul
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caz paratul a obtinut an indefeasible title, pe cand 1n cel de-al doilea caz reclamantului
i se recunoaste dreptul de a introduce o actiune in restituire impotriva paratului.
Regula propusa de Chambers este aceasta: “un parat care achizitioneaza de la reclamant
un drept, Inregistrat conform sistemului Torrens, si are cunostinta de faptele care ar
justifica pretentia reclamantului de a i se restitui acel drept (care este o imbogatire fara
justa cauza pe cheltuiala reclamantului) nu va fi protejat de acea pretentie de principiul
invulnerabilitatii”*.

Intr-o a treia viziune, “exceptia” in personam nu este o veritabila derogare
de la principiul sus-numit: ~’Ideea invulnerabilitatii titlului nu interzice neaparat actiunile
personale, introduse Tmpotriva proprietarului inregistrat, daca se bazeaza pe conduita
acestuia””’. Profesorul Tang Hang Wu explica diferenta esentala intre actiunile personale
si cele reale, suspectandu-le pe cele dintéi ca ar fi la originea denumirii ,,exceptiei”
in personam, desi sensurile lor nu se suprapun: ca si in civil law (inclusiv in dreptul
roman), actiunile reale pot fi introduse Tmpotriva oricarei persoane, pe cand actiunile
personale pot fi introduse doar impotriva debitorului obligatiei. Wu evidentiaza
urmatoarele conditii de aplicare a ,,exceptiei”:

- Actiunile personale pot fi introduse impotriva proprietarului inregistrat
daca nu submineaza principiul invulnerabilitatii;

- Actiunile trebuie sa fie recunoscute potrivit dreptului sau echitatii (,,either
in law or equity”);

- Cauza acestora trebuie sa fie conduita personald a proprietarului inregistrat si
trebuie sa constea in ceva mai mult decat simpla Inregistrare;

- Simplul fals (forgery), deci absenta consimtimantului, nu poate sta la
baza exceptiei;

- In cele mai multe cazuri, actiunea personald impotriva proprietarului
inregistrat nu-i afecteaza titlul, care va raimane valabil. Proprietarul va fi obligat la
plata despagubirilor fatd de cel pe care l-a fraudat;

- In foarte putine cazuri actiunea personali impotriva proprietarului inregistrat
poate deroga de la principiul invulnerabilitatii. Sunt cazuri in care anumite interese
de drept privat prevaleaza acestui principiu; de exemplu, atunci cand sunt implicate
persoane vulnerabile intr-o relatie familiala, care depun bani la banca in favoarea
partenerilor lor.”' O actiune poate constitui o exceptie in personam daca se bazeaza
ori pe un contract cu proprietarul inregistrat, ori pe un frust cu privire la pamant (...)”>*.
Profesoara Penny Caruthers enumera si alte cazuri care pot declansa o astfel de exceptie,
precum ,,undue influence” (abuz de incredere) ori estoppel (,,0 reguld care interzice
unui persoane si nege un adevar deja rostit sau faptele pe care le-a sustinut ca
existand). In aceste situatii, reclamantul trebuie sa arate ci paratul a fost direct
implicat in acel comportament. Alte exemple ar fi atunci cand proprietarul s-a
inregistrat in urma unui contract anulabil pentru eroare, cand acesta este legat de un
interes anterior neinregistrat sau cand s-a Inregistrat folosind neautorizat duplicatul
certificatului. Cu toate acestea, nu trebuie uitat ca actiunile care se bazeaza numai
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pe nevalabilitatea tranzactiei anterioare, fara a se referi la conduita proprietarului,
nu pot da nastere unei exceptii in personam. Situatia clasica este aceea in care
proprietarul se inregistreaza In urma unei transmisiuni care este rezultatul unui fals,
fara ca el sa stie.

C. Procedura de inregistrare

Mai intai au fost efectuate masuratorile cadastrale, pentru a se realiza harta
topograficd si geograficd a fiecarei parcele. Cel care doreste si-si inregistreze
terenul trebuie sa introduca o cerere si sa aduca documente justificative, iar acestea
vor fi verificate de cei doi jurisconsulti oficiali ai Registraturii, care vor alcatui un
raport de admitere sau respingere a cererii, supus aprobarii de catre Registrator.
Exista posibilitatea atacarii in instantd a respingerii cererii. Daca cererea a fost
admisa, ’proprietarii vecini vor fi direct instiintati, iar tertilor interesati li se va face
cunoscutd admiterea cererii prin publicatii in ziarele locale, pentru a face eventuale
opozitii sau contestatii”>*, intr-un termen ce variaza de la 3 luni la 3 ani. inregistrarea
se face numai dupa expirarea termenului, dacd nu a existat opozitie sau daca

aceasta a fost consideratd neintemeiata de cétre instanta.

Legea nr. 7/1996 a cadastrului si a publicitatii imobiliare
1. Principii

Adoptata la 26 martie 1996, legea pune bazele unui sistem real de publicitate
imobiliard unic pentru intreaga tara si inlocuieste cele patru sisteme aplicabile pana
in acel moment: registrele de transcriptiuni i inscriptiuni (aplicabile in Vechiul Regat),
cartile funciare aplicabile in provinciile anexate de Imperiul austro-ungar (Transil-
vania, Banat, Crisana etc.), ”sistemul intermediar de publicitate” (aplicabil numai
in Bucuresti si citeva comune limitrofe) si sistemul cartilor de evidentd funciara
(sistem provizoriu, aplicabil in Transilvania in localitatile unde cartile funciare au
fost distruse, pierdute ori furate din cauza razboiului)™. Legea a intrat in vigoare la
24 iunie 1996 si porneste de la cateva principii, care vor fi descrise pe scurt. Conform
principiului publicitatii integrale, ,toate operatiunile juridice prin care se transmite,
constituie, modifica sau stinge un drept real imobiliar sunt supuse inscrierii’®, cu
anumite exceptii, precum si toate faptele de naturd sd modifice dimensiunile ori
pozitionarea imobilului). Principiul relativitatii inscrierilor implica faptul ca ,,inscrierea
se poate face numai impotriva celui care, la inregistrarea cererii, este inscris sau,
dupi caz, urmeazi si fie inscris in cartea funciard ca titular al dreptului™”). Principiul
disponibilitatii sugereaza ideea ca inscrierea se face la cerere; ea se opereaza din
oficiu doar in cateva cazuri restranse, cum ar fi inscrierea ipotecilor legale). Principiul
legalitatii contine doud aspecte, conform opiniei profesorului Marian Nicolae: ,.legalitatea
formala™® (doar actele si faptele juridice permise de lege pot fi incuviintate de
registrator) si ,,legalitatea materiald”*® (registratorul va verifica inscrisul, pe baza
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caruia se solicitd Tnmatricularea, din perspectiva indeplinirii conditiilor de fond si de
forma si va observa eventualele obstacole, existente 1n cartea funciard, ce ar impiedica
inscrierea). Principiul specialitatii este descris astfel: ,,cuprinsul cartii funciare trebuie
sa fie exact, clar si complet™® - va arita persoanele, imobilul, dreptul care se modifica,
se transmite ori se stinge sau faptele care au legatura cu acest drept. Un principiu
esential (si caracteristic mai degraba sistemelor personale de publicitate) este cel al
opozabilitatii fata de terti (dobandirea ori modificarea valabila a unui drept nu
produce efecte fatd de terti daca nu a fost inscrisé in cartea funciard).

2. Comparatie intre sistemul australian si sistemul roman

Prima diferentd esentiald priveste chiar principiul opozabilitatii, mentionat
mai sus: in sistemul australian introdus de Torrens inscrierea are efect constitutiv
de drepturi (in lipsa ei dreptul nu existé nici intre parti), pe cand in sistemul roman
inscrierea nu afecteaza in niciun fel drepturile inter partes.Opozabilitatea fatd de
terti este Intaiul scop al inscrierilor.

A doua diferentd importanta se refera la caracterul titlurilor de proprietate -
certificates of title - de a circula asemeni titlurilor de credit, in sistemul Torrens. in
cel roman, extrasele de carte funciard (certificates of title in varianta australiana)
constituie dovada dreptului de proprietate si pe baza lor notariatele autentifica, in
fata partilor, contractele de vanzare-cumparare.

Cele doua sisteme se aseamana prin caracterul real (inscrierea se face dupa
imobil si nu dupa titularul dreptului), disponibilitate (este necesard, in majoritatea
cazurilor, cererea de intabulare a dreptului), legalitate (actele doveditoare ale dreptului
sunt verificate de cei doi jurisconsulti - 1n sistemul australian, respectiv de registrator
in cel roman, astfel incat sa corespunda realitatii, cu precizarea ca la australieni statul
garanteaza pecuniar corectitudinea inregistrarilor, pe cand in Roménia acest lucru
este doar un deziderat), caracterul integral al publicitatii (intregul fond funciar trebuie
inregistrat).

Concluzii

—99 A

Prin prezentul articol am intentionat sa deschid inca o ,,fereastra” inspre un
taram prea putin explorat de cétre mintile curioase ale Europei ,,juridice”, si anume
Australia, ramasa indelungd vreme , terra incognita”. Singura-mi propunere —idealista -
de lege ferenda porneste de la seducatoarea idee de indefeasibility, conform careia
un titlu de proprietate, odatd inscris, nu poate fi atacat decat prin doud mijloace:
probarea fraudei din partea cocontractantului, cand este permisa actiunea in revendicare a
proprietarului evins (dar care nu va afecta validitatea titlului unui subdobanditor bona
fide cu titlu oneros) si prin alunecoasa exceptie in personam, care da nagtere la actiunea
in despagubire. In sistemul roman, inscrierile nu duc la dobandirea dreptului daca a
fost anulat contractul pe baza cérora s-au facut. Nu stiu, insd, in ce masura si-ar permite
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Roménia sa constituie acel fond de asigurare prin care statul sd acorde despagubiri,
echivalente cu valoarea terenului, celor care au fost evinsi... In plus, cred ca specificul
romanesc nu ar fi compatibil cu un astfel de efect al inscrierii care sa ignore anumite
cauze ,,indigene” de nulitate a contractului. Prin urmare, ma voi limita la a propune
~compulsory maintenance”, adicé inregistrarea obligatorie a terenurilor in cartea
funciard, si intr-un ritm ceva mai vioi, chiar daca inteleg prea bine ca un cangur
alearga mai rapid decat o miorita...

* A.-C. BADITA, students, Facultatea de Drept — UBB Cluj-Napoca. taxidermmia@gmail.com .

!'R. Croucher, ‘Carthago Delenda Est!’ Sir Robert Richard Torrens and his attack on the evils
of conveyancing and dependent land titles -A reflection on the occasion of the sesquicentenary
of the introduction of his great law-reforming initiative, Alex Castles Memorial Legal History
Lecture for Flinders Univeristy Law School, Adelaide (26 August 2008), apud G. Jessup,
‘The History of the Torrens Land Title’ (1950) 51 Proceedings of the Royal Geographical
Society of Australasia, South Australian Branch 39, 42—-43.
http://www.alrc.gov.au/events/speeches/RC/2008/20082608.pdf

http://en.wikipedia.org/wiki/Commonwealth _of Nations

3 C. Brazenor, C. Ogleby, I. Williamson, The spatial dimensions of aboriginal land tenure,
6th South East Asian Surveyors Congress, Fremantle, 1-6 November 1999.
http://dtl.unimelb.edu.au/view/action/singleViewer.do?dvs=1241767843461~874&locale=ro&sea
rch_terms=000006148&application=DIGITOOL-3&frameld=1&usePid |=true&usePid2=true

* http://en.wikipedia.org/wiki/Australia

5 D. Pike, Introduction to the Real Property Act in South Australia, Adelaide Law Review
nr.1 (1960), p.169.
http:/digital.library.adelaide.edu.au/dspace/bitstream/2440/14869/1/alr_vin2 1961 PikIntPgl69.pdf

S idem, p.1.

7 R. Torrens, Colonisation of South Australia, 2nd edition, published by Longman, Rees,
Orme, Brown, Green, la Adelaide, 1835, http://catalogue.nla.gov.au/Record/890161

8 T. Ashforth, Silence in court: aspects of communication between Aboriginal people and
representatives of white land,
http://wwwmcec.murdoch.edu.au/ReadingRoom/Ashforth/Terthes.html.

? P.W.D. Redmond, revised by I.N. Stevens, General Principles of English Law, MacDonald
and Evans LTD., 6th edition, London, 1966, p.6.

'S B. Marsh, J. Soulsby, Outlines of English Law, 5th edition, published by McGraw-Hill
Book Company Limited, Maidenhead, Berkshire, England, 1994, p.4.

"WH.P. Glenn, La civilisation de la common law, Revue Internationale de Droit Compare,
nr. 3/1993, p.562.

'2T. Ashforth, op.cit.

" R. Sarre, Aboriginal Customary Law, 50th Anniversary Conference, Australasian Law

Teachers' Association; Cross Currents: Internationalism, National Identity & Law; 1995
http://138.25.65.50/au/special/alta/alta95/sarre.htm

2

48

SUBB lurisprudentia nr. 3/2009



ANA-CRISTINA BADITA, O privire asupra sistemului Torrens de publicitate imobiliara

14 .
idem.

15 The recognition of Aboriginal law as law (Darwin: NTLRC 2003) prepared for Committee of
Inquiry into Aboriginal customary law by the Northern Territory Law Reform Committee
http://www.vanuatu.usp.ac.fj/sol_adobe documents/usp%20only/customary%20law/northern2.pdf

' R. Croucher, op.cit.

' D. Pike, op.cit., p.173.

'8 ibidem.

1. Williamson, The australian cadastral system,presented to Cadastral Reform Seminar at
Korea Cadastral Survey Corporation, Seoul, Korea, 1 July 1994

http://www.sli.unimelb.edu.au/research/publications/IPW/AustCadSystem.htm
20 .
idem.

21 D. Pike, op.cit., p.174.

2 idem.

2 http://adbonline.anu.edu.au/biogs/A060313b.htm

2 M. Nicolae, Tratat de publicitate imobiliara, vol. 1, Editura Universul Juridic, Bucuresti,
2006, p.322.

2 R. Croucher, op.cit.

2 idem.

21 A. Rusu, Actiunile de carte funciard. Studiu de doctrind si jurisprudentd, Editura Hamangiu,
Bucuresti, 2008, p. 333.

% http://en.wikipedia.org/wiki/Torrens_title

¥ D. Pike, op.cit., p.176.

30 idem.

3! R.Croucher, op.cit.

32 idem.

3 idem.

34 L Griggs, In Personam,Garcia v. NAB and the Torrens System- Are They Reconcilable?, Law and
Justice Journal, 1, (1), 2001, http://www.austlii.edu.au/au/journals/QUTLJJ/2001/6.html

33 J. Wallace, 4 Methodology to Review Torrens Systems and Their Relevance to Changing
Societies from a Legal Perspective, presented at the UN-FIG Conference on Land Tenure and
Cadastral Infrastructures sor sustainable Development, Melbourne, Australia, 24-27 October
1999, http://www.sli.unimelb.edu.au/UNConf99/sessions/sessiond/wallace.pdf

3¢ M.M. Park, Exposing the failings of our betters: bad laws don’t improve with age, published
in Traffic, nr.3, 2003, apud T.B.F. Ruoff, An Englishman looks at the Torrens system:Part II-
Simplicity and the curtain principle, Australian Law Journal, vol. 26, 1952.
http://www.articlearchives.com/government-public-administration/government-bodies/1048663-1.html

37 MM. Park, Compulsory maintenance of the Land Register: an exception to the fundamental
principle of a conclusive register underpinning the Land Registration Act 2002, unpublished paper
submitted to the UK journal The Conveyancer and Property Lawyer, for possible publication

http:/dtl.unimelb.edu.au/view/action/singleViewer.do?dvs=1241773677860~842 &locale=ro&search
terms=000007525&application=DIGITOOL-3&frameld=1&usePid 1 =true&usePid2=true.

* M.M. Park, op.cit.

49

SUBB lurisprudentia nr. 3/2009



ANA-CRISTINA BADITA, O privire asupra sistemului Torrens de publicitate imobiliara

3 J.Wallace, op.cit.

0 A Rusu, op.cit.,p.335.

I 1. Williamson, op.cit., apud T.B.F.Ruoff, An Englishman looks at the Torrens system:
Part II- Simplicity and the curtain principle, Australian Law Journal, vol. 26, 1952.

*2 M. Nicolae, op.cit., p.324-325.

B MM. Park, Compulsory maintenance of the Land Register: an exception to the
fundamental principle of a conclusive register underpinning the Land Registration Act
2002,0p.cit.

* M. Nicolae, op.cit., p. 325.

'S, Rodrick, Forgeries, False Attestations and Impostures: Torrens System Mortgages and the
fraud Exception to Indefeasibility, Dreakin Law Review nr. 5, 2002.
http://www.austlii.edu.au/au/journals/Deakinl. Rev/2002/5.html

T H. Wu, Beyond the Torrens mirror: a framework of the in personam exception to indefeasibility,
Melbourne University Law Review , August, 2008, http://www.highbeam.com/doc/1G1-
193452340.html

47 L. Griggs, ,,In Personam, Garcia vs. NAB and the Torrens System — Are They Reconcilable?”,

Law and Justice Journal,August, 2007, http:/www.austlii.edu.au/au/journals/QUTLJJ/2001/6.html

* ibidem.

¥ T H.Wu, op.cit.

%0 ibidem.

! ibidem.

>2 P. Carruthers, Taming the unruly in personam exception: an examination of the limits of
the in personam exception to indefeasibility of title, Australasian Law Teachers Association —
ALTA, 23-26 September 2007, presented at the 2007 ALTA Conference in the Property
Law Interest Group, Perth, Australia. http://www.alta.edu.au/pdf/conference/published papers/2007-
%20CARRUTHERS%20P_Taming%20the%20Unruly%20in%20Personam%20Exception Final.pdf

> 'W.J. Stewart, Law, Harper Collins Dictionary, 2nd edition, Glasgow, 2001, p.151.

* M. Nicolae, op.cit., p.325.

> idem, vol. 1, p.221.

3 L. Pop, L.-M. Harosa, Drept civil. Drepturi reale principale, Editura Universul Juridic,
Bucuresti, 2006, p.346.

7 M. Nicolae, op.cit., vol.2, p.188.
¥ idem, p.202.

5 ibidem.

% idem, p.217.

50

SUBB lurisprudentia nr. 3/2009



THE CONCEPT OF LAW AND CONTEMPORARY
PHILOSOPHICAL REFLECTION

Bjarne MELKEVIK"

Abstract: Historically, the philosophy of law has provided a dynamic and influential framework
in which to identify, explain, produce and develop the rationality needed so as to come to terms
with the fundamental issues and questions raised by the democratic experience. Currently, far
reaching policy questions are being raised throughout the world concerning the present and
future of democracy, and specifically the role of the law in the formation of the democratic
experience; but the foundations and horizons of the problems appear to be left on edge. Legal
students, researchers and practitioners are expected to produce knowledge and perspectives
capable of addressing such needs. In such a historical context, the relevance of the philosophy
of law to explore and contribute to the ongoing formative and transformative processes of
democratic legal cultures needs to be reconsidered. Accordingly, this article reviews briefly
the historical role of the philosophy of law in the processes associated to the conceptual
understanding of the law, so as to reveal its identity as a legal discipline and its relevance as a
framework for analysis and deliberation on the nature and role of the law. In so doing, the
article reconsiders some of the traditional ontological, epistemological and ethical questions
which characterize the exercise of the philosophy of law, and depicts the importance of inclusive,
communicative and participatory experiences, as necessary conditions in the emergence of the
legal philosophical framework needed so as to contribute to the needs of contemporary democracy.

Keywords: Philosophy of Law, Law, Ontology, Epistemology, Ethics, Democracy

This essai provides a general insight into the controversies examined in the
realm of legal philosophy. Those who have been exposed to this challenging path,
realize that traveling it requires understanding the historical settings, as well as the
detailed analysis of the conceptual and argumentative content of specific theoretical
positions and debates. From the outset, it is important to bear in mind that learning
legal philosophy requires an individual effort to understand the historical and
current ideas and practices committed to determining the role and extent of the law.
Advancing in such a path, posits to both the student and the researcher a challenge
to come to terms with what philosophers of law think and teach about the law in
democratic settings. But the task should not be reduced to an isolated experience,
devoid of thoughtful and even material engagement in the concrete scenarios in which
fundamental and all too often subtle issues and questions are raised concerning the
law. Accordingly, it should not come as a surprise that we emphasize the problems
depicted in the nonpositivists considerations of contemporary legal philosophy.
Indeed, we dwell on the concept of law itself, and address issues regarding the
philosophical inception of law as an object of thought. Such topics constitute the
classical approaches to legal philosophy.
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Given the general perspective that informs our exercise, the account will be
compelled to choose priorities and objectives, so as to be able to uncover and focus
upon what we will contend to be of the essence. Traditional and contemporary questions
will emerge, and some will have to be left unanswered. The need to choose — as
such a methodological decision- should not be taken for granted. Inevitable as it is,
in theoretical work, exclusion is always a risk; the quality of which can form and
shape, in due course, a responsible intention, enabled through communication and
argument. So, before tackling the specific controversies in philosophy of law, we
think it is useful to put forward a few words on the very concept of “philosophy of
law”’; because, it 1s a fundamental intellectual framework that students and researchers
are called upon to engage, only then can their options and positions assume risk
and acquire meaning. In that direction, we are obliged to consider the conceptual
distinction implicit in the two angles that operate therein: the law of the philosopher
and the law of the jurist. Accordingly, we will dwell first on the perennial question of
the definition of law — the ontological question —, and then we will turn our attention to
the way one can know the law — the epistemological question. We will try thereafter
to define the law in the context of the “ought” (teleology) — the question of the natural
law or the ideal of law. And finally, of course, we will analyze the particularly uneasy
question of ethics and law.

1. An approximation to the concept of philosophy of law

Generally, when we review the concept “philosophy of law”, its object is,
for philosophers of law, not “the notion of law” properly said. Usually, a philosopher
of law does not make a living as a practicing lawyer or a judge, and should it be the
case, his discourses will be situated on a philosophical, that is, a universal level. In this
sense, legal philosophy is not concerned with considerations related directly to the
practice of law. To be sure, it often makes use of commonly acknowledged general
considerations, which are independent of law and do not, normally, advance the
sort of analysis geared toward clarifying the current state of legal norms: validity is
normally implicit within what should be appreciated as law. In other words, it’s
wise to take care of the separation of work between those who write legal dogmatic
(or the doctrine of law) and those who do philosophy of law. Confusion on this
foundational level is counterproductive philosophy, even if this is done in reference to
the concept of “positive law™! It is thus advisable to point out that the philosophy
of law is different from any treatment of law within a positivist framework, from any
approach handling law or any phenomenon related to the reign of law as a scientific
object, as this is understood in legal anthropology, the sociology of law, the history of
law, among others. These legal sciences are also somewhat consideration-oriented,
and remote with regard to the object of law, which they view as “given,” as part of
a factual world. But unlike these legal sciences, which can be evaluated according
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to descriptive criteria, the philosophy of law has law as its object of thought. In
other words, it lays it out in the “mind.” Thereby, the philosophy of law remains
fundamentally universal in its design.

Now, let us turn towards the two angles that are implicit in such a concept
of philosophy of law. We should keep in perspective that the philosophy of law can be
defined from both a philosophical and a legal standpoint, as the law of philosophers or
as the law of lawyers.

The first angle, generally adopted by philosophers by profession (as well
as by vocation), is characterized by the philosophical investigation of the object of
law starting from a philosophical position that can be a school of thought, a system,
a method, an issue, or a philosophical concept, among others. In general, and surely
as a tendency, the law becomes here the application of the philosophical position,
thereby showing that the position itself can be adequately used to equally clarify one’s
way of conceiving law. In this way the philosophy of law worked out by philosophers
often prone the development of an axiomatic system in order to explain their views
about “law”.

The second angle is generally adopted by jurists who feel the need for
more basic thoughts about law. The ground for such an approach rests above all
upon their experience, which determines the breath of their thinking on the subject.
The trend known as “juristic philosophy,” as well as the one that several authors
call “the general theory of law,” often curbs philosophical considerations because
the latter is used only to legitimate specific positions relating to the concept of positive
law itself. Consequently, the jurists’ philosophy is characterized by a marked concern
for legal doctrine or legal dogmatic, and by the effectiveness of the procedures and
mental patterns which it proposes. Nevertheless, this is a constructive reflection
that lacks rigour.

When taken separately, these two angles favour a superficial analysis of
the philosophy of law: to study the philosophy of law without “philosophy” or
without “law” would betray to some extent the one as well as the other! In fact,
these two distinct angles clearly show the rupture at the heart of the philosophy of
law. In fact, it is similar to the debate surrounding the nature of “God”. Recall the
classic and ongoing polemic between philosophers and theologians: the “God” of
philosophers does not require any act of faith, it is a “God” emanating from reason,
contrary to the “God” of theologians who is built above any authority or reason — it
is the “God” of faith. In the same way, the rupture of the philosopher’s law is utilised
as a justification that works out the formation of a “Schematic (or Organizing) Reason”
and of the different forms of “Idea-Law” resulting from it. On the other side of the
debate, the justification of the jurists’ philosophy of law is essentially connected to
the axis of an equally “Schematic (or Organizing) Experience” but in their case by
working out forms of “true” law, thus triggering the aforementioned quarrel.
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Although the philosophy of law is divided between these two perspectives,
the fact remains that the creative energy emerging from this rupture is extremely
profitable, because it makes it possible for the two disciplines to mobilize and then
confront whatever is specific to both: behold the contemporary philosophy of law
with all its diversity and richness.

We are however personally of the opinion that the next turn in the philosophy
of law ought to be done by giving up any “schematic” or “organizing” claim, both
from a philosophical and from a legal perspective, so as to allow the development
of the philosophy of law between the concepts of “Reason” and “Experience”. In
this article, this perspective can only be indicated, and its full development should
be the object of a future essay'.

2. The Ontological Question

First, the philosophies of law generally examine the question, or simply make
an inquiry into what law “is.” This inquest requires a careful examination about the
essence of law beyond the notion of legal positivism. A short incursion into the history
of the philosophy of law suffices to discover that for a long time this has been a
fundamental question. Historically, law was conceived either as being in “the things”
or in “the minds™. Consider the Ancients defence of an understanding of law as a
“Verb”, whereas the Moderns lean toward an understanding of law as a “Subject”.

Aristotle views law as an art. For him, as for Roman lawyers, law is essentially
synonymous with communicative justice. It is an art which consists in determining,
in an orderly city, what is truly due to each citizen. Thus, law becomes part of the
structure of the city and represents the word of justice, firmly rooted in the political
community. If this “Verb-Law” is characterized by Aristotle through the existence
of a well-ordered city or society, for other ancient philosophers, its essential
characteristic remains the cosmological nature or the world of ideas.

The lesson to be learned from modern philosophy of law is to be found on
the concept of “Subject-Law,” which, of course, identifies law with the philosophical
construction of a subject and its intrinsic qualities such as autonomy, dignity, will, etc.
The German philosopher Kant is considered to have worked out the most sophisticated
of the systems of “Subject-Law”. By identifying law with a philosophical subject
understood as self-legislating will, Kant submits law to the court of reason and
hence infers a postulate of the a priori reason of these subjects. The ontology of
law joins here the metaphysics of subjects.

In the contemporary philosophy of law, the controversy between “Verb-Law”
and “Subject-Law” still persists. And it should be specified that this controversy is
often paralleled to theories which pretend to be “empirical” about law. In fact, the
“empirical” trends, such as the theories of A. Ross and H. Hart, situate the question
of the ontology of law in the predictability of people having the competence to set out
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the law”. This last perspective swung several topics of the philosophy of law over to
the legal sciences where the ontological question of law rests only on the commonly
accepted definitions characterizing law as a set of rules or norms. Thus, the problem
whether these are truly “empirical”, or rather “psychological” theories of law?

Given the current state of philosophy of, contemporary attempts to redefine
the ontology of law, along the lines of the quarrel between the Ancients and the
Moderns, do not appear sufficiently relevant to us. Consideration of the various forms
of ontology of law, like the systemic or autopoietic theory®, the new theory of the
institutionalization of law’, and other theoretical frameworks, allows one to realize
that they simply contend that the theoretical outcomes of the past are not convincing,
because their metaphysical horizon is not ours any more.

Thanks to the linguistic turn, the ontological question of law ventures today
onto new horizons, such as pragmatism. It appears to us that the philosophical
investment in language and its pragmatic use in the philosophy of law may prove to be
much more profitable than any “ontology” has never been. These new philosophical
considerations could serve to put aside the metaphysical question of the Ancients
and the Moderns, so as to pragmatically or “linguistically” develop the content and
extent of the philosophy of law.

3. The Epistemological Question

The philosophies of law also work upon the question of how to obtain
“knowledge” about law and what is implied in such “knowledge”. Is “law” an object
of knowledge? Should the word knowledge be used concerning a practical issue as
“law”? It should thus be emphasized that considerations about legal epistemology
necessarily refer to preestablished views on scientific content and rationality. For
instance, the legal philosophical thinking consists mainly in elucidating the relation
between the specificity of law and the possibility of knowledge as developed by a
specific epistemological theory. Two trends are confronted here, the epistemology
of the observer and the epistemology of participation.

On the one hand, the legal epistemology of the observer is based on the
paradigm of an individual who pretends that he (or she) “observes” his (or her) object,
and according to scientific rules more or less established among the various theories of
scientific knowledge, could proceed to explain the object itself. Today, this generally
means that it is necessary to identify law as a scientific object of knowledge before
entering any process of “observation”. Concretely, the knowledge of law is attached
to a significant aspect of law, to its concepts, or the legal language in general, or
even the psychological attitudes of legal actors. We are referring especially here to
epistemological trends such as empiricism or the analytical school of philosophy®.

On the other hand, the legal epistemology of participation rests on the
paradigm according to which we cannot “observe” law and this because it receives
all of its meaning in a context which also defines us. Law is not “nature,” but “culture”
and it must be recognized as such and situated in its practical realisation. Legal
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hermeneutics, as a contemporary philosophy of law, favours this perspective’. This
approach also claims that in any kind of knowledge the person who knows is
already involved. Thus the hermeneutic perspective makes it possible for us to
leave aside the paradigm of observation that dominates legal epistemology, and forces
us to wonder about law from the point of view of the knowledge that a person can
acquire in a context which defines him or her as well.

In fact, the question of one or the other of these approaches is not only
epistemological so as to account for the object of study, but it is often also implicated
with “epistemological interests.” Thus, the epistemology of observation preaches
“neutrality,” while the epistemology of participation takes a necessary position on
the social and political level.

Legal epistemology also involves an interrogation of legal rationality (or
the rationality engaged in the legal realm). For legal epistemology, the question
about how to define and how to understand the type of rationality who fits best the
legal enterprise occupies a place of first importance. It is a “traditional” question
whose importance for law increases in our modern culture impregnated with
perspectives of “scientificity,” utility, effectiveness, etc. Here, the philosophy of law
focuses on the possible discourses of legal rationality and, indeed, when Max Weber
defines legal rationality as a rational purposeful activity, and makes this form of
rationality the conceptual key of the understanding of law, he makes us believe that
he is probably a very good analyst of the tendencies of society in his time, but as a
philosopher, he engages this understanding of law only on the way of the rationalization
of these means®. The success of this discourse on rationality allows us to understand
why the philosophy of law is so interested in the question of the discourses of
rationality and why this also implies our conception about legal modernity.

The philosophical movements that seek the introduction of a concept of
communicative rationality — as in Habermas’s case — or the revaluation and the shifting
of the rationality known as aesthetic —a significant trend in the philosophy of law -
bear witness to this increasing concern for the question of the rationality of law.

4. The question of the “Ought”

The third aspect examined by legal philosophy is related to the question of
the “ought” (or the teleology) of law or in legal practice. In other words, the
establishing of what law should be is here more exactly a search for the lege ferenda
and the normative evaluation (or teleology) inherent in any question of law. Even if
this question has long been confused with the ontological definition of law and with
the epistemological question related to the knowledge of law, it seems advisable to
clarify the specificity of this question only as an “ought” in the realm of law. If this
“ought” is surely related to conceptions of “natural law”, in its multiple variants, or of
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“ideal law” (and even to legal positivism if this includes a conception of obligation
for individuals), it is all too fair to conclude that there is significant benefit to analyse
this tendency in and of itself. Today, we can affirm that the dividing line is located
between those who seek a complete and global theory of law build on the notion of the
legal “ought” and those who seek only particular reference marks as to this “ought.”

We can identify the first perspective with the revival of the “jusnaturalist”
thought. Indeed, we notice first of all that the natural law of the Ancients, like that
of the Moderns, has made remarkably great strides for about twenty years’. Beyond
the particularities of each vision, they worked out together the principle of the “Idea-
Law”, which claims to explain the reality or authenticity of law. In fact, their works
tend towards the development of a global theory making it possible to evaluate and
judge the existing law. It is historically the concept of “Justice,” or simply of the “Just,”
which was used as cornerstone in the development of this theory. The Moderns much
sooner privileged concepts like “Reason,” “Will,” “Autonomy,” “Social Contract,” and
many others, but in general, it is the paradigm of subjective rights which is used as
a modern ideal measurement. The last remark leads us, moreover, on the track of
the essentially idealistic character of the formation of the modern social order, built
on the pillar of an “Ideal” meant to be accomplished.

Secondly, we can also, examine the recourse to the principle of a legal “ought,”
but in a much more modest way, as in the various trends known as “legal criticism”. It is
not directly a question of developing an “Ideal-Law” here, but rather one of supposing
more particularly and philosophically the existence of an ideal of law. This “ought-ideal”
is never explicitly developed as philosophy of law but is found in solutions and avenues
considered to be righter, more rational, fairer, more equal, more democratic, etc. Besides,
we can observe trends known as legal criticism which make this normative evaluation
their raison d’étre, such as the movement of legal feminism, and partly, the movements
that are part of the “Critical Legal Studies Movements.”

In several respects, the theories of natural law and those of legal criticism
are complementary. Both are characterized by their desire to mobilize the “ought”
of law while referring to factual or contextual analyses about law.

The question of the “ought-in-law” is often related to thinking about law as
an institution. It is thus a question that is closely related to that of knowing the nature
of a “good institution,” such as it is worked out by political and social philosophy.
It seems to us that today the great debate dwells on the cogency of our institutions,
according to an understanding either of “justice,” or of “just,” or of “good.”
“Communitarians” like Sandel and Charles Taylor preach a justification according
to the understanding of the “good,” whereas a liberal thinker like Rawls insists much
rather on a justification according to the understanding of the “Just.” Perhaps, the
most promising courses of action will consist in drawing the best from these two
positions, as the communicational theory of Habermas subtly proposes.
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5. The Question of Ethics and Law

If we must seek a constant concern in the philosophical reflection on law, it
seems that it resides within the realm of Ethics. It is then a question of understanding
law from the point of view of what we must do and of the acts that we must advance.
The followers of legal positivism are not entirely wrong to associate this question
with the reflections about the “ought” of law; this association results either in a rejection
of any ethical consideration (Kelsen), or in the confirmation of some superposed minimal
ethical rules (Binder). For our purpose, we can see Ethics in “law” as a preestablished
philosophical form of an “ought” coming from the outside. Ethics thus capture the
question of “law” as an emanation of its supposed righteousness.

Since Socrates, it has been a constant in the philosophy of law to insist on
this fundamental question: what should be done? This question is thus engaged
from a perspective that emphasizes both the agents of law and a model of normative
acts. We can, in fact, understand Ethics as imposing a rational justification of our
individual and collective choices. As legal actors, on the legal and social levels, we
constantly have to justify our acts in a rational way and to clarify the finality of our
behaviour. Consequently, the capital problem consists in distinguishing between
Law and Ethics. As to this distinction between Law and Ethics, the conception
according to which ethics refers to the conscience or the interiority of a subject, and
that law is associated with social acts or the externality of subjective behaviour, has
long been regarded as the traditional criterion. This type of explanation is more and
more disputed and forsaken in favour of several others. Let us mention in particular
the models developed by Herbert Hart and Jiirgen Habermas.

The current debate in legal philosophy tends, generally, to reactivate Ethics
in law. An observer of the contemporary legal philosophy can only be struck by the
existing antagonism between those who seek to instaure a fondationnalistic discourse
about legal standards, and those who are opposed to it entirely. On the one hand, we
observe how the legacy of the Enlightenment is included in the various philosophical
projects in order to ensure the ultimate basis for legal standards. These are chiefly
various forms of legal Kantianism. On the other hand, we notice an unfounded
discourse on standards. This discourse easily adopts Habermas’s communication
philosophy, which we have examined earlier'’.

There are in fact various philosophical programs showcasing designs about
the ethical models of social acts as well as on the role of justice, of the good life,
and many others. These are considered of paramount importance for law since they
offer us the opportunity to open our mind towards the various cultural horizons of
law which can be, in many respects, so distinct from ours.

The fields of law and ethics are often the subject of innumerable debates.
The ethical problems facing humanity thus have often direct effects on the field of
law. We have only to think of bioethics, abortion, assisted suicide, ecology, etc.
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6. Conclusion

The contemporary philosophy of law confirms the initial concern for the
concept of law. Crucial works by Kelsen (Pure Theory of Law), of Binder (The
Concept of Law) and of Dworkin (Taking Rights Seriously), do nothing but take up
again and again the problems relating to the concept of law in attempting to give
coherent answers. Nevertheless, if we must trace a certain tendency, we could
affirm that the current scenario gives more and more weight to a normative thought
in relation to other disciplines, such as social, political, or anthropological sciences.
In our view, the fact that the results of the philosophical considerations about law are
put to the test, and thus validated, is a sign of the vitality of this field of reflection.

We mentioned that the philosophy of law remains a rather open field, offering
many possibilities and bearing on both the current and the future legal culture of our
modern societies. Now let us specify the range of the concept of law as clarified by
a modern (or modernist) philosophy of law. This philosophical project is addressed
at the legal culture available in a society that has made modern law the horizon of
its choices and actions. In fact, the sought-after goal is to renew and enrich this
culture. We can say, paraphrasing Habermas that the philosophy of law pursues the
goal of “locating and preserving the places” that are potentially occupied by the
legal practices and theories of this culture, of the unfinished modern legal project.

Lastly, we could also make a point of underlining the ethical and political
aspects of the philosophy of law.

Let us so first stress the sense of responsibility that is required of any person
that deals with the philosophy of law. The philosophy of law represents an extension
and an enrichment of the legal culture. It meaning as well as its role consist in opening
new horizons to our culture. Since the philosophy of law is devoted to addressing
the legal culture, it is connected with a field of the social and human life of major
importance for all. Every philosopher of law must therefore evaluate the ethical
implications arising from his or her work, choices and options are unavoidable.

The philosopher of law has a responsibility with regard to society. He must
lend an ear to society and to the individuals that make it up. Injustices, oppression,
ostracism, among other things remain always present within our modern societies; the
international scene seems rather dark. Doing philosophy of law is also a commitment,
a commitment for law, for the settling of our quarrels by means of modern and
democratic law.

In this sense, the philosophy of law is characterized more by the horizon that it
opens up and by the possibilities that it contemplates than by its past, however glorious.

* BJARNE MELKEVIK, Professor, Faculty of Law, University Laval (Québec), bjame melkevik@fd.ulaval.ca.
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PROTECTION OF DATABASES - THE SUI GENERIS RIGHT

Andrea Annamaria CHIS"

Abstract: Member States’ national law, which had provided a different protection of
databases according to their level of originality determined the adoption of a communitarian
directive, namely the European Parliament and the Council Directive 96/9/EC of 11 March 1996
on the legal protection of databases. The scope of this directive was to ensure legal protection
for the so called “non-original” databases (simple lists of information). However, ECJ did not
change its jurisprudence after the directive, refusing legal protection for “non-original” databases,
which fact curtailed significantly the scope of the provision, inducing legal uncertainty on the
EU and national level as well.

Rezumat: Legislatia statelor membre, ce acorda o protectie diferita bazelor de
date in functie de gradul lor de orginalitate a determinat adoptarea unei directive comunitare,
respectiv a Directivei 96/9/CE a Parlamentului European si a Consiliului din 11 martie 1996
privind protectia juridica a bazelor de date, in vederea asigurarii unei protectii legale si a
asa numitelor baze de date neoriginale (simple liste de informatii). CJE, insd, nu si-a
modificat jurisprudenta ulterior directivei, in sensul ca a lasat in continuare bazele de date
neoriginale lipsite de protectie legald, ceea ce limiteaza considerabil scopul reglementarii,
creind o stare de incertitudine juridica la nivel comunitar §i national.

Keywords: protection of databases, database legal protection, “spin-off” databases, “sweat
of the brow” (doctrine, theory), “non-original” databases, sui generis right

Cuvinte cheie: protectia bazelor de date, protectia legala a bazelor de date, bazele de date
,,spin-off” (liste de informatii), teoria (doctrina) ,,sweat of the brow” (a sudorii fruntii), bazele de
date neoriginale, drepturile sui generis

1. What is a database?

As other authors noticed', elaborating a definition of the term “database” is
not a simple pursuit, because the concept has not a precise definition. Generally, a
database is defined as a collection of data, organised in a certain way, usually, but
not necessarily having an electronic nature. The term may be approached from
different points of view, because it has different meanings for different professionals.
To the author of information contained in the database, the term might refer to a
way to make it known to the public, to the programmer, it might mean a specific
application used to classify data into different categories, to the user, it is a helpful
source of information etc.
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The community legislator formulates a legal definition in the European
Parliament and the Council Directive 96/9/EC of 11 March 1996 on the legal
protection of databases’, article 1 § 2. According to the Directive, “ “database”
shall mean collection of independent works, data or other materials arranged in a
systematic or methodical way and individually accessible by electronic or other means”.

The narrow interpretation refers to electronic databases, but a wide definition
includes any compilation created using a computer technology and which can be
operated using such technology. A popular example refers to those compilations
which can be commercialised on CD, such as electronic dictionaries, encyclopedias etc.’.
The broad definition comprises even listings of telephone subscribers, compilation
of case-law and legislation, catalogues of different types of information etc.

Any compilation requires the contribution of three different creators, the
author of data, the programmer and the author of the database.*

The author of data which represents the content of a database might possess a
copyright or a related right, if the condition of originality subsists. There is no
connection between the protection granted to the author of the database and the
author of the data. The Directive specifically regulates that “the copyright protection of
databases provided by this Directive shall not extent to their contents and shall be
without prejudice to any rights subsisting in those contents themselves™ (article 3 § 1).
If the author of the data and the author of the database is the same person, it is
necessary to make a difference between the investments in creating the information
and colleting information. This shall be debate upon in the section referring to the
jurisprudence of ECJ.

The programmer’s contribution in the creation of a database consists in
conceiving a computer program for collecting, fixing, changing and arranging
information. His contribution extends to finding the most appropriate way of
searching information, using hypertext, links etc. Generally speaking, he is the one
who makes the database work. His activity, anyway, is not an independent one,
because the creator of the database is the person who gives the instructions. Of
course, the software thus created, could be protected by copyright under certain
conditions, if it were independent of the database. Computer programs used in the
making or operation of databases accessible by electronic means are not protected
by the Directive’, but by the Directive 91/250/EEC of 14 May 1991 on the legal
protection of computer programs®.

The creator of the database is the key figure in the whole compilation
activity, because he is a professional in a certain field, and, therefore, he is able to
choose the information collected in the database. Many times he finds himself in a
direct connection with the authors of the content of the database, influencing the
act of creation. His creation is independent from the content, but most of the times
it enriches it. His contribution could be also protected by copyright in certain
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conditions (if the selection or the arrangement of the contents of a database were
the author’s own intellectual creation, so the protection covers the structure of the
database), but it also benefits of a different type of protection if it lacks originality
(originality determined using aesthetic or qualitative criteria), yet representing a
substantial investment in collecting, verifying and presenting information, the so
called sui generis right.

2. Premises of the new legislation

As it is stated in the preamble of the Directive, its aim was to eliminate the
existing differences in the legal protection of data bases offered by the legislation
of Member States, by harmonising the rules that applied to copyright protection.

At the time of its adoption, the Commission identified the differences in the
standard of “originality” between common law Member States and droit d’auteur
Member States, which subsequently influenced the level of protection granted to
databases’.

Prior to the adoption of the Directive, the Member States’ national laws had
different approaches of the “level of originality” required in order to consider a database
safeguarded or not by copyright law. Droit d ’auteur Member States protected only
“original” databases which implied an element of “intellectual creation”, and this high
standard of “originality” led to the granting of the copyright protection only to few
databases, the so called “original” databases. The common law Member States protected
not only the “original” but also the “non-original” databases, when the creation of
the “non-original” databases involved considerable skills, effort or an important
decision process in collecting and checking compilation. The fundamentals of this
protection were the “sweat of the brow” theory.

I shall not insist on the droit d auter, because the subject is well known, in
my opinion, and, anyway, it does not refer to the sui generis right, but I consider
there are some questions related to the “sweat of the brow” theory, and, in this
context, I will draw some ideas about “spin-off” databases.

“Spin-off” databases are simple lists incorporating information such as
telephone numbers®, fixture lists’, lists of horses running in the races'’, television
programmes’ lists'' etc.

Usually, before the adoption of the Directive, this type of databases was
not protected by copyright according to the jurisprudence of European Court. In the
Magill case'?, for instance, the European Commission found that the three public
television broadcasters whose images were broadcasted in Ireland had abused their
dominant position on the Irish broadcasting market refusing to license Magill to
publish in its magazine a comprehensive weekly television guide, given that
information about TV programme timings was indispensable to allow a firm to
compete in the market for TV list magazines. The Court of first instance found that
“although the programme listings were at the material time protected by copyright
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as laid down by national law, which still determined the rules governing that
protection, the conduct at issue could not qualify for such protection within the
framework of the necessary reconciliation between intellectual property rights and
the fundamental principles of the Treaty concerning the free movement of goods
and freedom of competition. The aim of that conduct was clearly incompatible with
the objectives of Article 86”. Therefore, in this case, the Court ruled that “spin-off”
databases were not protected, but its judgment was motivated not by the appliance
of the copyright rules, but through the appliance of free movement of goods and
freedom of competition standards.

The jurisprudence was similar in the United States of America, but, in this
case, the motivation was based on copyright elements. The landmark case was Feist
Publications, Inc. v Rural Telephone Service Co., 499 U.S. 340 (1991)". Even the
U.S. Copyright Report on Legal Protection for Databases from August 1997'* speaks
about a period “before Feist” and “subsequently judicial interpretation of Feist”.
Shortly, in Feist case, the plaintiff, Rural Telephone Service Co. (Rural), was a local
telephone company that produced a white-pages telephone directory covering its service
area. Feist Publications (Feist), the defendant, published a directory covering multiple
service areas. After Feist sought, and was refused, a license to the listings in Rural’s
directory, it copied the listings without authorization. The Court reviewed the former
“sweat of the brow” theory and, actually, rejected it, settling that authorship means
a certain level of originality in the selection, coordination and arrangement of the
underlying material. Rural’s selection of listings was not just unoriginal, but practically
inevitable, so, in this kind of works, the creative spark was utterly lacking or so trivial
as to be virtually nonexistent”. The conclusion, anyway, was that factual lists had
not been protected by copyright.

3. The EU database Directive 96/9/EC

In its attempt to harmonise the legislation of different Member States, the
community legislator found a way to protect not just databases which fall within
the droit d’auteur concept, but also those databases which lack in originality, but
had been protected before by “sweat of the brow” criterion.

The new Directive contains rules protecting the “original” databases and
rules for “non-original” databases, protected by the sui generis right. Its real
purpose was, as it easily noticeable, to assure protection within the Union for those
databases which do not meet the originality requirements in order to be protected
by copyright in the light of droit d auteur criterion.

As a consequence, the protection of databases is divided in copyright and
sui generis right.
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Copyright

According to article 3 § 1, “databases which, by reason of the selection or
arrangement of their contents, constitute the author's own intellectual creation shall be
protected as such by copyright. No other criteria shall be applied to determine
their eligibility for that protection.” Backing up to the 16" recital of the preamble,
“no criterion other than originality in the sense of the author's intellectual creation
should be applied to determine the eligibility of the database for copyright protection,
and in particular no aesthetic or qualitative criteria should be applied”.

Copyright entitles the author of a database to authorize:

“(a) temporary or permanent reproduction by any means and in any form,
in whole or in part;

(b) translation, adaptation, arrangement and any other alteration;

(c) any form of distribution to the public of the database or of copies
thereof. The first sale in the Community of a copy of the database by the rightholder or
with his consent shall exhaust the right to control resale of that copy within the
Community,

(d) any communication, display or performance to the public;

(e) any reproduction, distribution, communication, display or performance
to the public of the results of the acts referred to in (b).” (article 5).

There are still certain restrictions of these rights which may be stipulated in
national legislation, enumerated in article 6, in favor of the lawful user, in case of
reproduction of a non-electronic database for private purposes, in case of use for
the sole purpose of illustration for teaching or scientific research (non commercial
purposes), for the purpose of public security or for the purpose of an administrative
or judicial procedure, without allowing its use in a manner that would unreasonably
prejudices the rightholders’ legitimate interests or conflicts with normal exploitation of
the database.

Sui generis right
The relevant provisions from Directive are:

Article 7

“1. Member States shall provide for a right for the maker of a database
which shows that there has been gualitatively and/or quantitatively a substantial
investment in either the obtaining, verification or presentation of the contents to
prevent extraction and/or re-utilization of the whole or of a substantial part,
evaluated qualitatively and/or quantitatively, of the contents of that database.
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2. For the purposes of this Chapter:

(a) 'extraction’ shall mean the permanent or temporary transfer of all or a
substantial part of the contents of a database to another medium by any means or
in any form;

(b) 're-utilization" shall mean any form of making available to the public
all or a substantial part of the contents of a database by the distribution of copies,
by renting, by on-line or other forms of transmission. The first sale of a copy of a
database within the Community by the rightholder or with his consent shall exhaust
the right to control resale of that copy within the Community, public lending is not
an act of extraction or re-utilization. (...)

5. The repeated and systematic extraction and/or re-utilization of insubstantial
parts of the contents of the database implying acts which conflict with a normal
exploitation of that database or which unreasonably prejudice the legitimate interests
of the maker of the database shall not be permitted.”

The Directive also stipulates the rights and obligations of lawful users in
article 8'° and exceptions to the sui generis right in article 9'°,
4. Case-Law of the European Court of Justice

On 9 November 2004, for the first time, the European Court of Justice
gave its interpretation of the scope of the sui generis right under Directive 96/9/EC,
in four cases referred to it under Article 234 of the EC Treaty by national Courts of
the United Kingdom, Finland, Sweden and Greece, namely:

1) Case C-46/02, Fixtures Marketing Ltd — v — Oy Veikkaus Ab

2) Case C-203/02, The British Horseracing Board Ltd et al (“BHB”) — v —
William Hill Organisation Ltd

3) Case C-338/02, Fixtures Marketing Ltd — v — AB Svenska Spel
4) Case C-444/02, Fixtures Marketing Ltd — v — OPAP

I shall not evoke all of them, just one, which, in my opinion, is the most
relevant.

The British Horseracing Board Ltd and Others — v — William Hill
Organisation Ltd"’

Facts of the case

The British Horseracing Board (BHB) is the governing authority for the
British horse racing industry, being responsible for the compilation of different
types of data related to horseracing, such as pedigrees of horses, name, place, date
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of the race concerned, the distance over which the race is to be run, the criteria for
eligibility to enter the race, the date by which entries must be received, the entry
fee payable and the amount of money the racecourse is to contribute to the prize
money for the race.

Weatherbys Group Ltd, the company which compiles and maintains the
BHB database, performs three principal functions, which lead up to the issue of
pre-race information, namely, registering information concerning owners, trainers,
jockeys and horses and records the performances of those horses in each race,
deciding on weight adding and handicapping for the horses entered for the various
races and compiling the lists of horses running in the races. This activity is carried
out by its own call centre, manned by about 30 operators. They record telephone calls
entering horses in each race organised. The identity and status of the person entering
the horse and whether the characteristics of the horse meet the criteria for entry to
the race are then checked upon. Following those checks the entries are published
provisionally. To take part in the race, the trainer must confirm the horse’s
participation by telephone by declaring it the day before the race at the latest. The
operators must then ascertain whether the horse can be authorised to run the race in
the light of the number of declarations already recorded. A central computer then
allocates a saddle cloth number to each horse and determines the stall from which it
will start. The final list of runners is published the day before the race.

The annual cost of continuing to maintain the database and keep it up to
date is approximately £4 million.

The racing information, including the names of all the participants in all
the races in the UK, is made available to radio and television broadcasters,
magazines and newspapers and to members of the public on the afternoon before
the race through newspapers and Ceefax/Teletext.

On the day before a race, bookmakers receive, through various subscriber
services, a specific compilation of information without which bets could not be placed.

William Hill Organisation Ltd is one of the leading providers of odds in
horseracing. In addition to traditional sales methods — such as licensed betting offices
and telephone betting — it offers internet betting for all the major horse races in the UK.

The information displayed on its web sites comes from newspapers and
from an information service for subscribers that in turn obtains its information from
the BHB's database. Neither the newspapers nor the information service have any
right to grant a sublicense to William Hill to use any information derived from the
BHB's database on its web site.

The information on the William Hill web site only covers a small part of
the whole of the BHB database and is arranged in a different way. If the customer
requires any other information to arrive at an informed view of the horse's chances
of success, such information can be found elsewhere, such as newspapers.'®
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Arguments of the British Horseracing Board Ltd

“In March 2000 the BHB and Others brought proceedings against William Hill
in the High Court of Justice of England and Wales, Chancery Division, alleging
infringement of their sui generis right. They contend, first, that each day’s use by
William Hill of racing data taken from the newspapers or the RDF is an extraction
or re-utilisation of a substantial part of the contents of the BHB database, contrary
to Article 7(1) of the directive. Secondly, they say that even if the individual extracts
made by William Hill are not substantial they should be prohibited under Article
7(5) of the directive.

Request for a preliminary rulings

The High Court of Justice ruled in a judgment of 9 February 2001 that the
action of BHB and Others was well founded. William Hill appealed to the referring
court.

The Court of Appeal decided to stay proceedings and refer the following to the
Court of Justice for a preliminary ruling, raising questions regarding the interpretation
of certain terms, such as:

- “substantial or insubstantial part of the contents of the database”,

- “substantial part evaluated quantitatively and qualitatively”,

- “extraction”,

- “re-utilisation”,

- “acts which conflict with a normal exploitation of that database or
unreasonably prejudice the legitimate interests of the maker of the database”.

The Rulings

1. The expression ‘investment in ... the obtaining ... of the contents’ of a
database in Article 7(1) of Directive 96/9/EC of the European Parliament and of
the Council of 11 March 1996 on the legal protection of databases must be
understood to refer to the resources used to_seek out existing independent
materials and collect them in the database. It does not cover the resources used
for the creation of materials which make up the contents of a database.

The expression ‘investment in ... the ... verification ... of the contents’
of a database in Article 7(1) of Directive 96/9 must be understood to refer to the
resources used, with a view to ensuring the reliability of the information contained
in that database, to monitor the accuracy of the materials collected when the
database was created and during its operation. The resources used for verification
during the stage of creation of materials which are subsequently collected in a
database do not fall within that definition.
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The resources used to draw up a list of horses in _a race and to carry out
checks in_that connection do not constitute investment in_the obtaining and
verification of the contents of the database in which that list appears.

In other words, if the author of the databases invested in creating the data,
this does not constitutes also an investment in obtaining it from an independent
source and in verification. Consequently, there is no protection by sui generis right,
which is the equivalent for any protection at all, because the data incorporated in
the content is not original, so it is not protected by the copyright. Many times, like
in the case cited, there is no difference between creating the data and obtaining the
data, because there must be somebody to collect that information directly from the
interested individuals, like horse owners for instance, in this case.

Resolving the question as above stated, the Court left the “spin-off” databases
without any protection, which was not the real intention of the community legislator,
despite of the jurisprudence of the court before the Directive'’. Reading the Commission’s
First evaluation of Directive 96/9/EC on the legal protection on data bases™, we
notice that certain resentments transpires because of the narrow interpretation given
by the Court to the sui generis protection for “non-original” databases where the
data were created by the same entity as the entity that established the database, the so
called “single-source” databases, whereas other industries like publishers of directories,
listings or maps, remain protected as long as they solely obtain these data from
others and do not create their own data.

In this procedure, the Court should give an abstract answer to an abstract
question, leaving the national judge to apply the law interpreted by the Court to the
facts. In other words, the final solution shall not transpire from the preliminary
rulings. In this case, the Court crossed the line and ruled on the facts, saying that
“the resources used to draw up a list of horses in a race and to carry out checks in
that connection do not constitute investment in the obtaining and verification of the
contents of the database in which that list appears”. This fact did not remain
unnoticed by the national judges, as we may conclude by perusing the final decision®'.
Lord Justice Pill motivated his opinion mainly based on the conclusion of the European
Court, which should have been applied by his Court (48, 49). Lord Justice Clarke
limited his arguments by simply embracing those of the other two LJ. Lord Justice
Jacob, who was the main redactor of the judgment, found a supplementary argument in
order not to give up his own beliefs about the protection of “spin-off” data bases on
the field of “sweat of brow” theory. He explained that the final database, which is
eventually published, had had the BHB’s stamps of authority on it, becoming an
official list. That meant “no one else could go trough a similar process to produce the
official list”. So, the BHB’s database was not one consisting of “existing independent
materials”, because the nature of information was changed with the stamp of official
approval, “becoming something different from a mere database existing material”
(28, 29, and 30).
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2. The terms ‘extraction’ and ‘re-utilisation’ as defined in Article 7 of
Directive 96/9 must be interpreted as referring to any unauthorised act of
appropriation and distribution to the public of the whole or a part of the contents
of a database. Those terms do not imply direct access to the database concerned.

The fact that the contents of a database were made accessible to the
public by its maker or with his consent does not affect the right of the maker
to prevent acts of extraction and/or re-utilisation of the whole or a substantial
part of the contents of a database.

We shall notice, that ‘extraction’ and ’re-utilisation' includes indirect use of
the database. Consequently, a person may extract or reutilise the contents of a database
without having direct access to the database from which the contents are derived
(or realising they have done so).

The fact that the contents of the database are otherwise publicly available,
does not affect the protection of the database.”

3. The expression ‘substantial part, evaluated ... quantitatively, of the
contents of [a] database’ in Article 7 of Directive 96/9 refers to the volume of data
extracted from the database and/or re-utilised and must be assessed in relation to
the total volume of the contents of the database.

The expression ‘substantial part, evaluated qualitatively ... of the
contents of [a] database’ refers to the scale of the investment in the obtaining,
verification or presentation of the contents of the subject of the act of extraction
and/or re-utilisation, regardless of whether that subject represents a quantitatively
substantial part of the general contents of the protected database.

Any part which does not fulfil the definition of a substantial part, evaluated
both quantitatively and qualitatively, falls within the definition of an insubstantial
part of the contents of a database.

This is an eloquent conclusion, which does not necessitate many commentaries.
Just a single idea is worthy of mention, on paragraph 70, that throws light on what the
substantial part quantitatively evaluated means™. The criterion of quantity is explained
not just by comparing the volume of data extracted or re-utilised with the volume of
the entire content of the database, but the volume of investment in the part extracted or
re-utilised with the volume of investment in the entire content. In other words, the
investment made by the creator of the database will always have to be taken into
consideration in the assessment of whether a substantial part has been taken.

4. The prohibition laid down by Article 7(5) of Directive 96/9 refers to
unauthorised acts of extraction or re-utilisation the cumulative effect of which
is to reconstitute and/or make available to the public, without the authorisation
of the maker of the database, the whole or a substantial part of the contents of
that database and thereby seriously prejudice the investment by the maker.
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5. The impact of the ECJ’s interpretation on the scope of the “sui generis”
right

There are some conclusions in the Commission’s First evaluation of Directive
96/9/EC on the legal protection on data bases’* about the effects of the ECJ’s evaluation
on the scope of the “sui generis” right, namely that this proved to be a difficult task,
and the “sui generis” provisions had caused considerable legal uncertainty in the EU
and national level. The scope of the provision was severely curtailed, as noticed the
Commission, in the ECJ’s judgments, which led to a decreased protection for “non-
original” databases.

Trying to solve this situation, the Commission formulated some policy
options®, specifically to repeal the entire Directive; to withdraw the “sui generis”
right; to amend the “sui generis” right or to maintain the status quo. Apparently, this
final option proved to be the viable alternative.

6. Instead of conclusions...

This paper does not pretend to exhaust the subject of the “sui generis” right,
not even to be as original as the author wished it to be. Hopefully, the criterion of
originality would be applied at least as in the case of databases, for the way the
author chose the relevant information and arranged it in a certain logical, order.

* ANDREA ANNAMARIA CHIS, Judge, Court of Appeal, civil division. tulusandrea@yahoo.com

! See Laura Gasaway, Databases and The Law, Cyberspace Law course at the UNC School
of Law for Spring, 2006,
http://www.unc.edu/courses/2006spring/law/357¢/001/projects/dougf/nodel.html .

2 Published in Official Journal L077, 27/03/1996 P. 0020-0028, http://eur-lex.europa.cu/
LexUriServ/LexUriServ.do?uri=CELEX:31996L.0009:EN:HTML, we will call it further
the Directive.

3 See Balogh Zsolt, Information and Communication Technology Law in EU and in Hungary,
Chapter 11. Az adatbazisok vedelme.

* See footnote 3.

> See article 1 § 3.

6 Published in Official Journal L 122, 17/05/1991 P. 0042 — 0046, http://eur-lex.curopa.cu/
LexUriServ/LexUriServ.do?uri=CELEX:319911L0250:EN:HTML .

7 Commission of the European Communities, Brussels, 12 December 2005, DG Internal
Market and services Working paper, First evaluation of Directive 96/9/EC on the legal
protection on data bases, p. 1, 7,
http://ec.curopa.cu/internal_market/copyright/docs/databases/evaluation_report_en.pdf .
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¥ See Telstra Corporation Limited v Desktop Marketing Systems Pty, Ltd,
http://www.austlii.edu.au/au/journals/DTLJ/2001/1.html
and also http://www.findlaw.com.au/article/1308.htm . The case is interesting because
the judgment is in favor of protection for “spin-off” databases. For a different opinion,
see, Feist Publications, Inc. v Rural Telephone Service Co., 499 U.S. 340 (1991),
http://www.law.cornell.edu/copyright/cases/499 _US 340.htm.

? See reference for a preliminary ruling, Fixtures Marketing Ltd — Oy. Veikkhaus Ab, Case C —
46/2002, Fixtures Marketing Ltd — v — AB Svenska Spel, Case C-338/02, Fixtures Marketing
Ltd — v — OPAP, Case C-444/02, http://ec.europa.eu/internal market/copyright/prot-
databases/jurisprudence_en.htm

10 Case C-203/02, The British Horseracing Board Ltd et al (“BHB”)—v — William Hill Organisation
Ltd, http://ec.europa.eu/internal_market/copyright/prot-databases/jurisprudence_en.htm

"' See Radio Telefis Eireann v RTE) and Independent Television Publications Ltd (ITP) v Commission
of the European Communities, Joined cases C-241/91 P and C 242/91 P, http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&numdoc=
61991J0241&lg=en .

12 See footnote 11 above.

13 For some commentaries, see footnote 1 above, footnote 14 below, and Anita Thomas, Profection
for Databases, http:/library.findlaw.com/1999/Jun/1/128089.html . For the text of the judgment,
see footnote 8.

' See http://www.copyright.gov/reports/dbase.html .

'> The text is: “1. The maker of a database which is made available to the public in whatever
manner may not prevent a lawful user of the database from extracting and/or re-utilizing
insubstantial parts of its contents, evaluated qualitatively and/or quantitatively, for any
purposes whatsoever. Where the lawful user is authorized to extract and/or re-utilize only
part of the database, this paragraph shall apply only to that part.

2. A lawful user of a database which is made available to the public in whatever manner
may not perform acts which conflict with normal exploitation of the database or
unreasonably prejudice the legitimate interests of the maker of the database.

3. A lawful user of a database which is made available to the public in any manner may
not cause prejudice to the holder of a copyright or related right in respect of the works
or subject matter contained in the database.”

' The text is: “ Member States may stipulate that lawful users of a database which is made
available to the public in whatever manner may, without the authorization of its maker,
extract or re-utilize a substantial part of its contents:

(a) in the case of extraction for private purposes of the contents of a non-electronic database;

(b) in the case of extraction for the purposes of illustration for teaching or scientific
research, as long as the source is indicated and to the extent justified by the non-
commercial purpose to be achieved,;

(c) in the case of extraction and/or re-utilization for the purposes of public security or an
administrative or judicial procedure.

' See footnote 10 above.

'8 See also Legal protection for databases: case report, http://www.out-law.com/page-392 .

1% See footnotes 11 and 12 above, about the Magill case.

72

SUBB lurisprudentia nr. 3/2009



ANDREA ANNAMARIA CHIS, Protection of databases - The sui generis right

% See footnote 7 above, p.13-15.
2! See http://www.hmcourts-service.gov.uk/judgmentsfiles/j3280/bhb_v_williamhill.htm .

22 See footnote 18 above.

» This paragraph has the following content: “The expression ‘substantial part, evaluated
quantitatively’, of the contents of a database within the meaning of Article 7(1) of the
directive refers to the volume of data extracted from the database and/or re-utilised, and
must be assessed in relation to the volume of the contents of the whole of that database.
If a user extracts and/or re-utilises a quantitatively significant part of the contents of a
database whose creation required the deployment of substantial resources, the investment
in the extracted or re-utilised part is, proportionately, equally substantial. “

* See footnote 7 above, p.13-15.
** For more details, see p. 25-27 from the report.
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AREN’T DECISIONS IN THE INTEREST OF THE LAW ACTUALLY
INTERPRETATIVE LAWS? A THEORETICAL STUDY, GROUNDED
IN CONSTITUTIONAL LAW AND JURISPRUDENCE, OF THE
LEGAL CONCEPTS OF REVIEW IN THE INTEREST OF THE
LAW AND DECISION IN THE INTEREST OF THE LAW

Aron SAMU"

Abstract. Aren’t Decisions in the interest of the law actually interpretative laws?
Following a thorough theoretical analysis, of both the constitutional framework, as well as
the relevant legal provisions, conducted by always relating to the vast jurisprudence that
the Constitutional Court has established in the matter, and also to the doctrinarian studies
that have investigated the issue as well, we believe that our current study managed to prove
that the question should be answered in an affirmative way. And it didn’t stop here, but
pressed on to also analyze the practical consequences which derive from such an answer.
The result? The shaping of a new theory, whose implications add a bit of color to the
constitutional law landscape.

Rezumat. Deciziile in interesul legii nu sunt de fapt legi interpretative? Dupd o
temeinica analizd teoretica, atdt a reglementarilor constitutionale, cdt si a celor legale relevante,
realizata avind tot mereu in vedere si vasta jurisprudentd a Curtii Constitutionale in materie,
precum §i studiile doctrinare care trateaza aceasta temd, consideram ca studiul de fata a reusit
sa demonstreze cd trebuie raspuns in mod afirmativ acestei intrebari. Si nu s-a oprit aici, ci a
continuat sa analizeze §i consecintele practice care deriva dintr-un atare raspuns. Rezultatul?
Conturarea unei noi teorii in materie, ale carei implicatii aduc un strop de culoare in
peisajul dreptului constitutional.

Keywords: Review in the interest of the law, Decision in the interest of the law, interpretative
law, the applying of the law over time, the control over the constitutionality of laws

Cuvinte cheie: Recurs in interesul legii, Decizie in interesul legii, lege interpretativa, aplicarea
legii 1n timp, controlul constitutionalitdtii legilor

Motto:
“E Pluribus Unum’”...
(Publius Vergilius Maro “Virgil”, Moretum)

OUTLINE

A. Role of the Romanian High Court of Cassation and of Justice. Some
aspects of comparative law

B. A thorough analysis of the legal concepts of Review in the interest of
the law and Decision in the interest of the law
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B. a. A look at the evolution of these legal concepts since the enactment of
the Carol II Code of Criminal Procedure

B. b. The legal concepts of Review in the interest of the law and Decision
in the interest of the law as they are nowadays regulated by the Code of Civil
Procedure and the Code of Criminal Procedure

C. A look at the dispute regarding the constitutionality of the final part of the
previously analyzed third paragraph - “The interpretation of the legal issues addressed
is mandatory for the courts.”. Is there a way to completely overcome this issue?

C. a. Preamble

C. b. Systematic walkthrough of all the relevant constitutional provisions
pertaining to the issue at hand

C. c. Systematic walkthrough (or, better yet, criticism) of major doctrinarian
studies, relevant to the context of our current analysis

C. d. Analysis of the relevant jurisprudence that the Constitutional Court has
established pertaining to the topic at hand

C. e. Preliminary conclusion

D. Concluding remarks

A.Role of the Romanian High Court of Cassation and of Justice. Some
aspects of comparative law

The High Court of Cassation and of Justice is the court of the highest instance
in a four-tier legal system which also includes, in descending order of authority,
Courts of Appeal, Tribunals and inferior Local Courts.

According to the two annexes of the Law no. 304/2004 regarding the judicial
system', the judiciary in Romania is comprised of other 15 Courts of Appeal (plus
a Military Court of Appeal), 42 Tribunals (plus three Tribunals specialized in
Commercial Law, one specialized in Family Law, and one Territorial Military Tribunal),
and a large number of inferior Local Courts (plus four Military Tribunals). A similar
military courts system / civil courts system duality can be found in many states
around the world, including the United States of America.

The first paragraph of Article 126 of the Constitution of Romania® states
that “The administration of justice is upheld by the High Court of Cassation and of
Justice and the other courts established by law.” This article, as well as the entire
Section 1 of Chapter VI® establish the High Court of Cassation and of Justice as the
only court in Romania that has an existence guaranteed by the Constitution of
Romania, the supreme law of the state. The content of this paragraph is similar to
that of Article III, Section 1 of the United States Constitution, which states that
“The judicial Power of the United States shall be vested in one supreme Court and in
such inferior Courts as the Congress may from time to time ordain and establish.”
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The third paragraph of the same Article 126 of the Constitution of Romania
states that “The High Court of Cassation and of Justice shall ensure that the law is
interpreted and applied in the same way by all the other courts of law, according to
its competence.” This is a statement of the role of the High Court of Cassation and
of Justice, a role of such importance that the Parliament chose to reiterate it in the
second paragraph of Article 18 of the Law no. 304/2004 regarding the judicial system.
This is not an easy task at all, especially considering the large number of courts that
make up the judiciary in Romania, as well as the fact that the country’s population
of 21.680.974" constantly supplies the courts with a great deal of trials.

A fact that further shows the difficulty the High Court of Cassation and of
Justice encounters in the quest for the achievement of its ultimate goal is that Romania
has a civil law or continental law legal system.

Civil law is primarily contrasted against common law, which is the legal
system developed among Anglophone people, especially in England. The original
difference is that, historically, common law was law developed by custom, beginning
before there were any written laws and continuing to be applied by courts after
there were written laws, too, whereas civil law developed out of the Roman law of
Justinian’s Corpus Juris Civilis”.

The difference between civil law and common law lies not just in the mere
fact of codification, but in the methodological approach to codes and statutes. In civil
law countries, legislation is seen as the primary source of law. By default, courts thus
base their judgments on the provisions of codes and statutes, from which solutions
in particular cases are to be derived. Courts thus have to reason extensively on the
basis of general rules and principles of the code, often drawing analogies from statutory
provisions to fill lacunae and to achieve coherence. By contrast, in the common law
system, cases are the primary source of law, while statutes are only seen as incursions
into the common law and thus interpreted narrowly.

In our national juridical literature there have been ample discussions about
the sources of law in Romania. The conclusions at which the various authors arrive are
more or less the same. There are two main categories of sources of law: primary
sources and secondary (inferior) sources. The primary sources include the Constitution,
statutes passed by the Parliament and international treaties that are ratified by Parliament
according to the law, as they are part of the national law according to Article 11
paragraph (2) of the Constitution of Romania. The secondary sources include customary
law, case law and legal writings.

The fact that the case law — sometimes called judicial precedent — is considered
to be a source of law, was in the past and still remains controversial, both in our national
juridical literature and legal writings from other states. The common law legal system,
in opposition to the continental law legal systems, holds case law, alongside the
customary law, as the main source of law, even if their supremacy is constantly
challenged by the increase in importance of the statutes or national laws as sources
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of law. Because of this it has been stated that it is just in the present that statutory
law in England isn’t at all inferior to case law as a source of law®.

If we are to analyze case law as a source of law, we must understand that it
is not enough that a small number of courts found a particular solution to the legal
dispute brought before them, solution that remains isolated versus the great majority of
solutions given by other national courts in the same type of legal disputes. In order
for case law to exist and be a reputable source of law, the solutions must be similar
and agreed upon by the vast majority of national courts, as part of a constant legal
practice. The constancy of the legal practice of the national courts needed for it to
become veritable case law, makes the passage of time a prerequisite of this process.
The constancy and passage of time are also needed in the making of customary law, to
which case law has been compared. It has thus been said that case law is in fact
savant customary law’.

Romania has a civil law legal system, the predominant system of law in the
world. Traditionally, the civil law legal system of Romania does not consider case
law to be a veritable source of law. Our national juridical literature is supportive of
this statement, because of the many problems that would arise otherwise: how could
the parties of a particular trial know the existing case law, given the fact that it is
rarely published in the Official Gazette of Romania, as opposed to normative acts?;
what guarantees do the parties posses, that the courts will not change the case law
until the date of the trial, or that the court before which the trial takes place will not
decide in a way that is contrary to the existing case law?; will the judge be able to
justify his decision in a particular legal dispute on the basis of case law?; are court
decisions subject to appeals or reviews based on the fact that they defy existing
case law?; etc®.

On the other hand, the Romanian legislation regulates legal concepts with a
dual role pertaining to the problem at hand: it challenges the previous statement and
solves some of the before mentioned problems (even though it raises others), and
also creates a “bridge”, a controversial link, between the civil law and common law
legal systems. The understanding of the most important of these legal concepts, called
Review in the interest of the law and Decision in the interest of the law, is crucial
in order to fully grasp the role of the Romanian High Court of Cassation and of
Justice: to ensure that the law is interpreted and applied in the same way by all the
other national courts of law.

B. A thorough analysis of the legal concepts of Review in the interest of
the law and Decision in the interest of the law

The Review in the interest of the law is the procedural means through
which a Decision in the interest of the law is issued. This is a clarification that is
absolutely necessary in order to understand these legal concepts. Also, it is worth
mentioning that the Romanian legislature chose to regulate these legal concepts
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separately and in a different way, the criteria of this duality of the regulation being
the application of these concepts in civil versus criminal matter.

B. a. A look at the evolution of these legal concepts since the enactment
of the Carol II Code of Criminal Procedure

It is important to have a historical view of these concepts and witness their
evolution through the various political systems Romania had. Their history is tightly
linked with the history of Romania itself, and shows the need for unity in the
interpretation and application of the law, no matter what political system our nation
had.

One of the first appearances of these concepts in the Romanian legislation
can be traced back as far as the enactment of the Carol II Code of Criminal Procedureg,
issued by the Parliament of Romania.

At the time, according to Article 19.3 of Section V of the Code, entitled
“Competence of the Court of Cassation”, “the Court of Cassation hears and renders
judgment upon the Reviews in the interest of the law and those initiated by the
Minister of Justice”. We can note that the name of the highest court in Romania was
different, but its competence in the matter of issuing Decisions in the interest of the law
was the same as it is nowadays. According to Article 497 of the Code, “The Public
Ministry'® attached to the Court of Cassation, in a direct manner or by request of
the Minister of Justice, has the right, in order to ensure unity in the interpreting and
applying of the criminal and criminal procedure laws, throughout the entire territory of
the country, to demand that the Court of Cassation decide upon the legal issues which
receixed different interpretations by the review courts mentioned by Articles 16 and
17.377.

There are several aspects of this regulation worth mentioning. These aspects
are the ones that will change with time. First of all, the competence to promote a
Review in the interest of the law belonged to the Public Ministry attached to the Court
of Cassation, the highest prosecutorial authority in Romania. The Public Ministry
could choose to do so in a direct manner, thus the decisional power in this case would
belong to the Prosecutor General of Romania. It could also choose to do so at the
request of the Minister of Justice. We use the term “choose” because it is an option,
a possibility the Public Ministry has. We emphasized the word group “has the
right” when we quoted the text of Article 497 for exactly this purpose: to show that
the Ministry has the right, thus isn’t obliged to exercise it, no matter which of the two
authorities would have the initiative. This is an extremely important fact. We must
remember that this article belongs to a Code of Criminal Procedure. And criminal
law is to be strictly interpreted'”. If there is one law, and it is to be strictly interpreted
in order to offer a guarantee of the fairness of the trial to the accused, then the
criminal legal issues should be decided upon in the same way by all the national
courts. However, differences in this field continue to exist, thus the need to unify
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the dissenting practice of the courts. But to leave only the possibility, and not create an
obligation for initiating this much needed procedure in order to establish this unity,
isn’t satisfactory. This is why, as we will show, in the present, at least in criminal
matter, things have changed from this standpoint.

A second aspect is the one concerning the authorities able to initiate the
Review in the interest of the law, smaller in number than in the present.

The establishment of the communist regime in Romania, after the monarchy
was abolished, enacted new laws, both in civil and in criminal matter.

As far as the criminal procedure is concerned, the Carol II Code of Criminal
Procedure was replaced by the Code of Criminal Procedure of the Romanian People’s
Republic", issued by the Ministry of Justice. This normative act did not regulate
the legal concept of Review in the interest of the law anymore. The most important
reason for this lack of regulation is that criminal and criminal procedure laws had
to become more flexible, interpretable, and the court rulings in criminal matters
had to also. This is an imperative within a communist regime, in order to be able to
effectively preserve the political system.

As for civil law, the Code of Civil Procedure of the Romanian People’s
Republic'®, issued by the Ministry of Justice, takes the old concept of Review in the
interest of the law and adds some twists. Chapter III of the Code, entitled “Special
Reviews”, states, in Article 329, that: “The Public Ministry attached to the Court of
Cassation, in a direct manner or by request of the Minister of Justice, can attack by
means of a Review in the interest of the law, before the Court of Cassation, in Joint
Sections'’, as a consequence of law violation in rendering the following: 1. Partial
Decisions or Decisions reached as a result of a review before the Court of Cassation,;
this possibility is not affected by an extraordinary review promoted by the parties;
2. Irrevocable Decisions issued as a result of a review before other courts. The Cassation
will be done in the sole interest of the law and the interpretation of the legal issues
addressed is mandatory for the courts. The Ministry of Justice will notify the courts
of these Decisions of the Court of Cassation”.

As we can notice, there are a few differences from the regulation contained
in Article 497 of the Carol II Code of Criminal Procedure. The first is that the Court of
Cassation will decide upon the Review in the interest of the law in Joint Sections.
By the Carol II Code, only judges of the Criminal Chamber decided upon the Review.
The creation of the Joint Sections was very useful. In this way, all the judges of the
Court of Cassation would have the possibility to express their legal opinion regarding
the disputed legal issue. However, the downside of this creation was that in a civil
matter, for example, the judges specialized in criminal matters could have a vote
equal in importance to that of the judges specialized in civil matters.

A second difference is that the Review in the interest of the law stopped
being a procedural way of directly challenging various dissenting interpretations of the
law by the national courts. It was directed against Partial Decisions or Decisions
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that were final (except for the fact that they could have been attacked by the parties
by means of an extraordinary review), or against Irrevocable Decisions of other courts,
if in the process of issuing these Decisions the law had been violated. And there is
a huge gap between dissenting interpretations of the law and law being violated.
Nevertheless, the Review in the interest of the law remained a procedural means of
assuring unity in the interpretation and application of the law, because the interpretation
of the legal issues addressed was mandatory for the courts. This legal provision is
exceptional, in the way that in a civil law legal system, lower courts are from now
on legally bounded to strictly follow, to adhere to a particular interpretation of the
law reached by the Court of Cassation. In order to make these Decisions of the Court
of Cassation public, as they are now not mere Decisions, but actually interpretative
laws, the Ministry of Justice was tasked with notifying the lower courts.

A third and final difference is that this Review can be used in civil matter,
as opposed to the one used in criminal matter of the Carol II Code.

Also, a fact worth mentioning is that the Public Ministry had the legal right,
according to Article 46 of the Code of Civil Procedure of the Romanian People’s
Republic, to express its opinion of the legal issue addressed by the Court of Cassation
constituted in Joint Sections.

The year 1968 brought important changes to the concept of Review in the
interest of the law. Article 38 of Law no. 58/1968 regarding the judicial system'®,
stated: “In order to issue its Guidance Decisions'’, the Supreme Tribunal will gather,
in plenary session'®, at least once every 3 months. The Minister of Justice and the
Prosecutor General of Romania will express their legal conclusions regarding the issues
discussed in these plenary sessions”. According to this legal statement, the Supreme
Tribunal becomes a pseudo-legislative body. It must gather in plenary session at
least once every 3 months to discuss problematic legal issues, so its Guidance Decisions
will be issued with regularity. These Decisions, although called Guidance Decisions,
were actually mandatory for the lower courts to follow. In a communist regime, the
state wants to gain the greatest amount of control over the way justice is dispensed,
so it can literally choose the way justice is done. That is why no lower court could dare
challenge an interpretation given by the Supreme Tribunal by means of a Guidance
Decision. But these Decisions were interpretative in nature, and not normative. This is
why we state that the Supreme Tribunal becomes a pseudo-legislative body. It issues
these Guidance Decisions, which are basically interpretative laws. They are law because
they are de facto mandatory for the lower courts, and express the will of the communist
state regarding how the law should be interpreted.

In the event the Supreme Tribunal would tend to become independent of the
will of the leaders of the communist regime, Article 41 of the same Law no. 58/1968
regarding the judicial system would become applicable. This article stated that
“The Guidance Decisions of the Supreme Tribunal are subject to the control of the
Great National Gathering, and in the period of time between sessions, to the control of
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the State Council”. We can find concise definitions of the Great National Gathering and
State Council in Articles 42 and 62, respectively, of the Constitution of the Romanian
Socialist Republic'’. The Great National Gathering was “the supreme body that held
the power of state, and the sole legislative body of the Romanian Socialist Republic”,
equivalent, at least in theory, to today’s Parliament. The State Council was “a supreme
body that held the power of state, with a permanent activity®’, subordinate to the
Great National Gathering”.

The fact that the Supreme Tribunal’s Guidance Decisions, issued in
exercising the judicial power within the state, were subject to the control of the
legislative and executive powers of state is a clear example of the breaking of the
separation of powers within the state modern principle by the communist regime.
This is true at least formally, if we consider the Guidance Decisions to be issued still in
exercising the judicial power within the state. If we view them as issued outside the
boundaries of the judicial power, as acts of the legislative power, as interpretative
laws, the subordination to the legislative body becomes normal, but the fact that
they are subject to control also from the executive power of state remains an anomaly.
We will further discuss these implications in our analysis of the modern day legal
concepts of Review in the interest of the law and Decision in the interest of the law.

Another law of the year 1968, Law no. 60/1968 regarding the organizing
and functioning of the Prosecution of the Romanian Socialist Republic”, in Article 20,
states that “The Prosecutor General of Romania can notify the Supreme Tribunal,
in order for it to issue Guidance Decisions, in order to ensure unity in the applying
of the law”. According to Article 21 of the same law, “The Prosecutor General of
Romania will take part in the plenary sessions of the Supreme Tribunal in which
Guidance Decisions are issued.” Even if the Supreme Tribunal was obliged by law
to gather in plenary sessions at least once every 3 months, the Prosecutor General
of Romania had the right to “remind” the Supreme Tribunal of its role in ensuring
unity in the applying of the law throughout the entire territory of Romania.

Another important addition of the laws of year 1968 was that the concept
of Guidance Decisions did not just apply to civil matters anymore, but to criminal
ones as well. This was a resurrection of the possibility of the Supreme Tribunal to
ensure unity in the applying of the criminal laws and criminal procedure laws by
the lower courts.

Just like the way Law no. 60/1968 allowed the Prosecutor General of
Romania to intervene in the process of issuing the Guidance Decisions, in the sense
that it had the right to notify the Supreme Tribunal whenever considered necessary
to ensure unity in the applying of the law, so does Decree no. 85/1973** that
modified Decree no. 648/1969 regarding the organizing and functioning of the
Ministry of Justice, later becoming Law no. 43/1969, as modified and completed to
date, allow the Ministry of Justice to do the same, with a few twists.
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First one is that, according to Article 2 Section A. Subsection c), “...the
Ministry of Justice will notify the Supreme Tribunal of the problems in the applying of
the law regarding which it considers necessary that Guidance Decisions have to be
issued;...”. As we can easily notice, the “will notify”” imperative was present, as opposed
to the “can notify” present in Law no. 60/1968. The Prosecutor General of Romania
could, but the Ministry of Justice had to.

A second twist is also found in Article 2 Section A. Subsection c). The fact
that the Ministry of Justice had the prerogative of “organizing the study of the case
law and the creation of statistics regarding the activity of the courts” shows that the
Ministry had to be actively involved in the study of the activity and decisions of the
courts in Romania, as opposed to the Prosecutor General of Romania, which did not have
such a legal obligation. This explains the difference noted in the previous paragraph.

As was the case in Article 21 of Law no. 60/1968, so Article 5 of Decree
no. 85/1973 states that “The Ministry of Justice expresses its legal conclusions
regarding the issues discussed during the plenary sessions of the Supreme Tribunal”.
Again, the difference that in the case of the Prosecutor General of Romania, it “took
part in the plenary sessions”, as opposed to the Ministry of Justice which had to “express
its legal conclusions”, can be noted and shares the same explanation stated before.
Also, this is another clear example of the breaking of the separation of powers within
the state modern principle by the communist regime, as the executive branch of power
interferes with the process of interpreting the law by the judicial branch of power.

The final piece of relevant legislation pertaining to the subject at hand is
the 1986 Constitution of the Romanian Socialist Republic. Article 104 of the Constitution
states that “The Supreme Tribunal controls the activity of all the tribunals and
inferior local courts. The means through which this control is actually achieved are
to be determined by law. In order for unity in the applying of the law to be achieved,
the Supreme Tribunal, gathered in plenary session, issues Guidance Decisions.”.
As we can see, this reference is not innovative in nature. It is worth separate
mentioning for the sole fact that it represents the first time the competence of the
Supreme Tribunal to issue the Guidance Decisions is recognized and upheld by the
Constitution itself, the supreme law of the state (at least formally, because we have
to remember this was still at a time the communist regime still existed in Romania).

The legal concepts of Review in the interest of the law and Decision in the
interest of the law per se, were reestablished as part of the Romanian legislation in
the year 1993, by the enactment of Law no. 59/1993% and Law no. 45/1993*, following
their suppression in the year 1949. We believe that the evolution of the essence of
these legal concepts can be truly witnessed only by thoroughly analyzing the pre-1993
succession of legal provisions in this field and that the understanding of this evolution
is a prerequisite for understanding the present, applicable form, of the provisions
regarding the legal concepts of Review in the interest of the law and Decision in the
interest of the law, which we will further examine. We believe that it is unnecessary to
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have a look at various changes of the regulations of these concepts that took place
post-1993 and up to the present, because the changes do not exhibit a true, real
evolution of the concepts anymore, but are merely an expression of confusion as to
whether they should be regulated in a different versus unitary way, according to their
appurtenance to the fields of law in general, on one hand, and criminal and criminal
procedure law, on the other, and also confusion as to how exactly they should be
regulated (for example, should the interpretation of the legal issues addressed as a
consequence of the promoting of a Review in the interest of the law be mandatory
for the courts or not)”. A thorough analysis of the way these legal concepts are
regulated today will suffice, in our opinion.

B. b. The legal concepts of Review in the interest of the law and Decision
in the interest of the law as they are nowadays regulated by the Code of Civil
Procedure and the Code of Criminal Procedure

According to the third paragraph of Article 126 of the Constitution, as well as
the second paragraph of Article 18 of Law no. 304/2004 regarding the judicial system,
“The High Court of Cassation and of Justice shall provide a unitary interpretation
and implementation of the law by the other courts of law, according to its competence.”.
One of the means through which it fulfills its role is that of the legal institutions of
Review in the interest of the law and Decisions in the interest of the law.

Given the fact that the legal concepts of Review in the interest of the law and
Decision in the interest of the law are regulated separately and somewhat differently
by the Code of Civil Procedure®® and the Code of Criminal Procedure®’, we will present
them in a comparative view, highlighting the differences whenever necessary.

According to Article 4 of the Code of Civil Procedure, “the High Court of
Cassation and of Justice hears and decides upon: ... 2.the Reviews in the interest of
the law ...”. This legal provision establishes the sole competence of the High Court
of Cassation and of Justice when it comes to hearing and deciding upon Reviews in
the interest of the law. After the completion of the process of hearing and deciding
upon the Reviews in the interest of the law, the Court issues Decisions (according to
Article 255 paragraph (1) of the Code), more specifically Decisions in the interest
of the law.

Their corresponding articles, found in the Code of Criminal Procedure, are
Articles 29, which states that “the Supreme Court of Justice®: ... 3.hears and decides
upon the Reviews in the interest of the law; ...”, and 311 paragraph (2), which states
that the Court issues Decisions after the completion of the process of hearing and
deciding upon the Reviews in the interest of the law, respectively.

But let us return to the task at hand. The legal concept of Review in the
interest of the law is enunciated by Article 329 of the Code of Civil Procedure, on
one hand.
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The first paragraph of this article mentions the entities that have the
competence to promote a Review in the interest of the law. Therefore, in civil matter,
they are the Prosecutor General of the Prosecutorial Office attached to the High Court
of Cassation and of Justice, also known as the Prosecutor General of Romania, able
to promote the Review in a direct manner or at the request of the Minister of Justice,
and, also, the leading bodies of the Courts of Appeal. These entities, according to the
article, “have the right, in order to ensure unity in the interpretation and application
of the law throughout the entire territory of Romania, to demand that the High Court of
Cassation and of Justice hear and decide upon legal issues that have received
different interpretations by the courts.”

According to the second paragraph of the same article, the Decisions issued
by the Joint Sections of the High Court of Cassation and of Justice, as a result of
the promoting of a Review in the interest of the law, are to be published in Part I of
the Official Gazette of Romania, just like the most important and powerful normative
acts issued in Romania (such as laws, normative decisions of the government, etc.).
This is an important fact because it supports, or, at least does not invalidate our
belief that these Decisions in the interest of the law are truly interpretative law.
According to Article 78 of the Constitution of Romania, each law is to be published in
the Official Gazette of Romania. And because they are published in Part I of the
Official Gazette of Romania, we can state that they can be viewed as interpretative
law, because of the fact that they meet the degree of publicity needed for a law to
become applicable. But we will return to this topic and expand upon our view of
these Decisions as actual interpretative law in Section C of our work.

According to the third and final paragraph of the same article, “The Decisions
are issued in the sole interest of the law, do not affect any of the examined court
decisions, and neither do they affect the parties involved in those trials. The
interpretation of the legal issues addressed is mandatory for the courts.”

On the other hand, the legal concept of Review in the interest of the law is
enunciated by Article 414° of the Code of Criminal Procedure.

Just like in the case of the before mentioned article, the first paragraph of
Article 414” mentions the entities that have the competence to promote a Review in
the interest of the law in criminal matter. They are the Prosecutor General of Romania,
able to promote the Review in a direct manner, the Minister of Justice, able to promote
the Review in an indirect manner, by means of the Prosecutor General of Romania,
as well as the leading bodies of the Courts of Appeal and the Prosecutorial Offices
attached to them.

As we can see, there are two differences from the civil regulation of this
legal concept. First is that, as opposed to the fact that in civil matter, the Prosecutor
General of Romania is able (has the right) to promote the Review in a direct manner
or at the request of the Minister of Justice, thus the role and initiative of the Minister
of Justice being limited by the ultimate decisional power of the Prosecutor General
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of Romania, in criminal matter, the Minister of Justice is able to promote the
Review in an indirect manner, by means of the Prosecutor General of Romania. In
this case, the ultimate decisional power belongs to the Minister of Justice, and the
Prosecutor General of Romania becomes more of a procedural vehicle that allows
the Review in the interest of the law to be effectively promoted.

The second is that other entities have been added, entities that do not exist
in the regulation of the Code of Civil Procedure. They are the leading bodies of the
Prosecutorial Offices attached to the Courts of Appeal.

The change and the addition are useful because they add to the guarantee
that the accused will be tried in a fair way because of the fact that the criminal legal
issues will be decided upon in the same way by all the national courts, according to their
“official interpretation”, issued by the Joint Sections of the High Court of Cassation
and of Justice.

Another interesting fact to establish is whether the leading bodies of the
Military Court of Appeal and the Military Prosecutorial Office attached to it have
the competence to promote Reviews in the interest of the law or not. This issue
arises because of the fact that Law no. 304/2004 regarding the judicial system has
distinct regulations regarding civil Courts of Appeal versus the Military Court of
Appeal, as well as civil Prosecutorial Offices attached to civil Courts of Appeal
versus the Military Prosecutorial Office attached to the Military Court of Appeal,
in almost every possible aspect regarding them.

In short, the issue at hand is whether their competence in this area is limited to
the criminal matter or not. As the civil and criminal matters, though distinct, inevitably
interlace, what seems to represent a purely theoretical aspect at first glimpse reveals its
practical interest and applications. We must state that, at least in theory, whenever
incidental aspects only tangential to the field of criminal law arise in certain matters®,
as they are undoubtedly relevant to the unifying of interpreting of criminal law in
the end, the competence in this area must be in both criminal, as well as civil matter, in
order for the institutions to effectively achieve their role. Also in favor of our current
argument, we must acknowledge that in this matter, the legal principle of “Ubi lex
non distinguit, nec nos distinguere debemus” is totally applicable, thus we must obey it
as such.

We are in favor of viewing the leading bodies of the Military Court of Appeal
and the Military Prosecutorial Office attached to it as able to promote Reviews in
the interest of the law. Based on both legal provisions and logical reasoning, our
argument constructed to support this point of view will be stated using a triple
standpoint structure. Therefore, we will analyze this fact from a terminological point of
view, from a jurisdictional level point of view, and also from a structural point of view.

First off, from a terminological point of view, the Military Court of Appeal
is a Court of Appeal. The Military Prosecutorial Office attached to it is a Prosecutorial
Office attached to a Court of Appeal. Article 329 of the Code of Civil Procedure
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refers simply to “the leading bodies of the Courts of Appeal”, while Article 414* of
the Code of Criminal Procedure uses the expression “the leading bodies of the
Courts of Appeal and the Prosecutorial Offices attached to them”. The laws do not
make any distinction between civil courts and military courts, as far as the legal
concept of Review in the interest of the law is concerned. Therefore, we are not
allowed to make such a distinction in this case either. It is why we believe that the
leading bodies of the Military Court of Appeal and the Military Prosecutorial Office
attached to it are able to promote Reviews in the interest of the law, according to
the two laws.

Secondly, from a jurisdictional level point of view, we must compare the
following regulations. According to the first four articles of the Code of Civil Procedure,
the civil judiciary in Romania is comprised, in descending order, according to the
level of jurisdiction, of the High Court of Cassation and of Justice, Courts of Appeal,
Tribunals and inferior Local Courts. According to the first paragraph of Article 56
of Law no. 304/2004 regarding the judicial system, the military courts in Romania
are, in descending order, according to the level of jurisdiction, the Military Court of
Appeal, the Territorial Military Tribunal, and the Military Tribunals. As we can
see, the Courts of Appeal and the Military Court of Appeal are situated on the same
third level of jurisdiction. It’s the same in the case of the Prosecutorial Offices.
Because of the fact that, according to the first paragraph of Article 89 of the same
Law, each Court of Appeal has a Prosecutorial Office attached to it, and, according
to the first paragraph of Article 98 of the same Law, each military court, including
the Military Court of Appeal, has a Military Prosecutorial Office attached to it, the
previous discussion and the conclusion drawn from it are also in effect in the case
of the Prosecutorial Offices. We consider this fact as one more argument that supports
our belief that the leading bodies of the Military Court of Appeal and the Military
Prosecutorial Office attached to it are able to promote Reviews in the interest of the
law.

Finally, from a structural point of view, we will show that the civil Courts
of Appeal and the Prosecutorial Offices attached to them, on one hand, and the
Military Court of Appeal and the Military Prosecutorial Office attached to it, on the
other hand, share the same structure.

First off, all of the civil Courts of Appeal, as well as the Military Court of
Appeal, have juridical personality bestowed upon them by law. In the case of the
civil Courts of Appeal, the first paragraph of Article 35 of Law no. 304/2004 regarding
the judicial system states that the Courts of Appeal have juridical personality. This
is also true in the case of the Military Court of Appeal, according to the first
paragraph of Article 61 of the same Law.

Also, according to the third paragraph of Article 89 of the same Law, the
Prosecutorial Offices attached to the Courts of Appeal have juridical personality.
This is false in the case of the Prosecutorial Office attached to the Military Court of
Appeal as it has the legal status of a military unit, according to the third paragraph
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of Article 98 of the same Law. And a military unit does not have juridical personality
bestowed upon it by law®’. The fact that the Prosecutorial Office attached to the
Military Court of Appeal does not have juridical personality like the Prosecutorial
Offices attached to the civil Courts of Appeal do does not mean that they do not share
the same structure. As we will from now on show, the Prosecutorial Office attached to
the Military Court of Appeal can still be easily considered a Prosecutorial Office
attached to a Court of Appeal, and its leading body can still promote a Review in
the interest of the law according to Article 414> of the Code of Criminal Procedure.

Second off, according to Article 49 of Law no. 304/2004 regarding the
judicial system, each court of law in Romania has a leading body comprised of an
odd number of judges. The leading bodies of the Courts of Appeal are made out of
the President of the Court of Appeal®' and a number of six judges, elected for a
term of three years by the general assembly of the judges. Article 61 of the same
normative act, in its first paragraph, states that a President of the Court is in charge
of the Military Court of Appeal, as was mentioned before, in the case of the civil
Courts of Appeal. It also states that Article 49 applies to the Military Court of Appeal
as well, thus maintaining the leading body structure in the case of the Military
Court of Appeal, but with a twist. It changes its internal structure, as it is comprised
of the President of the Court and only two judges.

The third paragraph of the same Article 49 of Law no. 304/2004 regarding
the judicial system we referred to earlier states that “the Decisions of the leading
body of the court are issued with the vote of the majority of its members”. This is a
very important regulation and its consequences transcend the issue we are currently
discussing, whether the Military Court of Appeal is a Court of Appeal in the sense
of its ability to promote a Review in the interest of the law. This legal statement
establishes the fact that the leading body of a court of law can issues Decisions, in
other words can take legal courses of action, with the vote of the majority of its
members, i.e. absolute majority. So when we speak about the ability of the leading
body of a Court of Appeal to promote a Review in the interest of the law, according to
the legal competence handed to it by Articles 329 of the Code of Civil Procedure
and 414° of the Code of Criminal Procedure, we must note that this ability can be
legally exercised only by the issuing of a Decision in this sense, a Decision to
promote a Review in the interest of the law.

Except for two differences that will be stated below, all of the discussions
regarding Article 49 of Law no. 304/2004 regarding the judicial system are also
applicable, and the same conclusions can be drawn from them, in the case of the
Prosecutorial Offices attached to the Courts of Appeal and the Military Court of Appeal,
respectively. This is because Article 96 of the same normative act, establishing the
existence and structure of the leading bodies of the Prosecutorial Offices, and making
no distinction between Prosecutorial Offices and Military Prosecutorial Offices,
states that the before mentioned provisions of Article 49 are also applicable in the case
of the Prosecutorial Offices.
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The first difference is that, according to Article 92 of the same normative
act, a Prosecutor General is in charge of the Prosecutorial Offices attached to the
Courts of Appeal, and not a President, as before. Because of the fact that the second
paragraph of Article 99 of the same law states that a Military Prosecutor General is
in charge of the Military Court of Appeal, we can safely say that all of the previous
discussions and all of the drawn conclusions are still in effect, in the case of the
Prosecutorial Offices attached to the Courts of Appeal and the Military Court of
Appeal, respectively.

The second difference is that only Article 414* of the Code of Criminal
Procedure offers the leading bodies of the before mentioned Prosecutorial Offices
the competence to promote a Review in the interest of the law. Thus, in this case, a
Review in the interest of the law could only be promoted in respect to criminal or
criminal procedure laws.

To conclude, given the fact that this third and final structural point of view
also supports our initial statement, we can safely state that, in our opinion, the
leading bodies of the Military Court of Appeal and the Military Prosecutorial Office
attached to it are able to promote Reviews in the interest of the law, as they are a
Court of Appeal and a Prosecutorial Office attached to it, in the sense of Articles
329 of the Code of Civil Procedure and 414° of the Code of Criminal Procedure.

Finally, even though the laws regulates and refers to the Military and Civil
Courts and Prosecutorial Offices attached to them separately, given the reasons
previously shown over the course of the current analysis, we strongly believe that they
are extremely similar, in their juridical nature and, thus, applicable juridical regime.

The first paragraph of Article 414° of the Code of Criminal Procedure also
states that the entities that have the competence to promote a Review in the interest
of the law in criminal matter “are bound, in order to ensure unity in the interpretation
and application of the criminal and criminal procedure laws throughout the entire
territory of Romania, to demand that the High Court of Cassation and of Justice
hear and decide upon legal issues that have received different interpretations by the
courts.” As we can see, the rest of the paragraph is in two ways different from the
similar regulation found in Article 329 of the Code of Civil Procedure.

The first difference is that the entities, in the case of the Code of Criminal
Procedure, “are bound” to promote a Review in the interest of the law whenever
the need to ensure unity in the interpretation and application of the criminal and
criminal procedure laws throughout the entire territory of Romania exists, because
of legal issues that have received different interpretations by the courts, whereas in
the case of the Code of Civil Procedure, they “have the right” to promote a Review
in the interest of the law whenever the need to ensure unity in the interpretation and
application of the law throughout the entire territory of Romania exists, because of
legal issues that have received different interpretations by the courts. We explained
why the need for such a difference in the regulation found in the Code of Criminal
Procedure versus the Code of Civil Procedure exists when we analyzed the corresponding
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regulation of the Carol II Code of Criminal Procedure. Another point that we would
like to make in order to support our view that the regulation found in the Code of
Criminal Procedure should, in this way, be different from the one found in the Code
of Civil Procedure, is in regard to customary law. Our juridical literature supports the
idea that, at least as far as civil law is concerned, the legal custom is a possible source
of law, but mostly because the law empowers it to be a source of law**. According
to the second paragraph of Article 970 of the Romanian Civil Code, contracts or
legal agreements between parties are to be interpreted by the judge not only be
means of their specific content, but also by means of the legal customs in effect in
the territory it was perfected. In the field of criminal law, legal custom cannot
create law, but merely be used to suppress the application or aid in the interpretation
of the law™. This is why, in the civil law, it is natural that different interpretations of
the same legal issues exist throughout the territory of Romania because of differences
of legal custom, while in criminal law such differences cannot be justified. This is
why the Code of Civil Procedure allows the entities to decide whether they promote a
Review in the interest of the law, whether such promotion is truly necessary and
justified, while the Code of Criminal Procedure obliges the entities to promote the
Review whenever dissenting interpretations of the same legal issue occur. This is also
why the need for such a difference in the regulation found in the Code of Criminal
Procedure versus the Code of Civil Procedure exists.

The second difference is that Article 329 of the Code of Civil Procedure
speaks about the need to ensure unity in the interpretation and application of the
law throughout the entire territory of Romania, while Article 414 of the Code of
Criminal Procedure speaks about the need to ensure unity in the interpretation and
application of the criminal and criminal procedure laws throughout the entire territory
of Romania.

The regulation contained by the Code of Civil Procedure is the general
law, or lex generalis, in this case. Because it speaks of the law in general, it applies
not only in the case of civil and civil procedure laws, but in the case of each and
every branch of law that contains regulations which are not incompatible with such
a provision. Such branches of law include Commercial Law, Family Law or even
branches of Public Law such as Administrative Law. In the case of Administrative
Law, for example, a specific legal provision, the first paragraph of Article 28 of
Law no. 554/2004 regarding contentious administrative matters™, practically the
general law regarding the procedure applicable to contentious administrative matters in
Romania, states that the Law’s provisions are to be completed by and applied side
by side with the compatible provisions of the Code of Civil Procedure. Article 329
of the Code of Civil Procedure falls in this category of compatible provisions.

On the other hand, the regulation contained by the Code of Criminal Procedure
is special law, or lex specialis, versus the previous one. This means that it is to be
strictly applied in the case of criminal and criminal procedure laws, according also
to the specialia generalibus derogant legal principle.
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The consequences of this second difference are that, depending on the
branch of law, only one of the two regulations of the legal concept of Review in the
interest of the law will be applicable. And the regulation found in the Code of Civil
Procedure is, as highlighted by the present section of our work, somewhat different
than the one found in the Code of Criminal Procedure, so there will be a difference
in the legal regime that is applicable to the legal concept of Review in the interest
of the law, again, depending on the branch of law.

According to the second paragraph of Article 414* of the Code of Criminal
Procedure, the Joint Sections of the High Court of Cassation and of Justice have
the competence to issue Decisions in the interest of the law, following the
promoting of a Review in the interest of the law by the entities mentioned in the
first paragraph of the same Article. The difference from the regulation found in the
Code of Civil Procedure comes with the highlighted part of the following statement
of the same second paragraph: “The Decisions are to be published in Part I of the
Official Gazette of Romania, as well as the website of the High Court of Cassation
and of Justice. The Ministry of Justice will also notify the courts of these Decisions.”
Because we are in the field of criminal and criminal procedure laws, it is imperative
that the law be strictly interpreted, and also receive a unitary interpretation and
application throughout the entire territory of Romania, for reasons that were
mentioned previous in our work. In order to ensure that the courts were aware of
each and every Decision issued as a consequence of the promoting of a Review in
the interest of the law in the field of criminal and criminal procedure laws, the
degree of publicity that these Decisions receive was augmented versus that of the
Decisions issued according to Article 329 of the Code of Civil Procedure. This was
accomplished by the creation of the legal duty that the Decisions are to be also
published online, via the website of the High Court of Cassation and of Justice. Also,
the Ministry of Justice was given the task of notifying the courts of these Decisions.

Because of the fact that the content of the third paragraph of Article 414°
of the Code of Criminal Procedure is identical to that of the third paragraph of
Article 329 of the Code of Civil Procedure, unity in the regulation of the legal
consequences of the issuing of a Decision in the interest of the law as a consequence
of the promoting of a Review in the interest of the law according to any of the two
Articles is achieved. These paragraphs state that “The Decisions are issued in the
sole interest of the law, do not affect any of the examined court decisions, and
neither do they affect the parties involved in those trials. The interpretation of the
legal issues addressed is mandatory for the courts.” If we break down this statement,
additional points that support, or, at least do not legally invalidate our belief that
these Decisions are interpretative law, can be spotted.

First off, the Decisions are said to be issued in the sole interest of the law.
And which is the main interest of the law in which solely they are issued? Well,
that of being interpreted in a correct and unitary manner. And the only means, both
constitutional as well as legal, in order to ensure this in respect to also compatibility
with their applying by the courts, is that of the Decisions in the interest of the law
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being considered interpretative laws. This is also the main reason of the choice of
terminology regarding the institutions. The phrase “in the interest of the law”
perfectly exhibits that it is in the interest of the law that its interpreting is done in a
correct and unitary manner, in accordance to the will of the lawmaker. This can be
best achieved by means of interpretative laws® and can be in fact achieved by
means of the Decisions in the interest of the law issued following the promoting of
a Review in the interest of the law, besides interpretative laws issued by the
Romanian Parliament itself. Thus, we hold that this fact alone can be easily viewed
as an argument supporting our view that the Decisions in the interest of the law are,
in fact, interpretative laws.

Second off, the Decisions do not affect any of the examined court decisions,
and neither do they affect the parties involved in those trials. If this aspect of the
regulation of the institutions isn’t supportive of our theory, we do not know what is.
Thus, implicitly, the institutions reveal that their structure is not that of a decision
issued in the legal exercise of an appeal, with its purpose being exactly that of
being a procedural remedy, affecting the examined court decisions and the parties
involved in those trials, but that of interpretative laws. Also, the prohibition of the
retroactive applying of the law is clearly exhibited, and we state at this point that
all of the relevant doctrinal and jurisprudential statements regarding the applying of
law over time in general and that of interpretative law in particular®®, are fully
applicable in the matter of the Decisions in the interest of the law issued by the
Joint Sections of the High Court of Cassation and of Justice®’.

Finally, the interpretation of the legal issues addressed by the Decisions is
mandatory for the courts. As the judges are subject to only the law, according to the
third paragraph of Article 124 of the Constitution, if we were to consider that, contrary
to our theory, the Decisions would be similar in nature and, thus, juridical regime, to
court decisions, rather than interpretative laws, then issues of both unconstitutionality,
in respect to the Constitution, as well as illegality, in respect to the principles set
forth by the regulations in the matter of the organizing and functioning of the
judicial system, would be incident in the matter. Thus, by means of our view, these
latter problems would be overcome.

But as was previously stated, we will return to this topic and expand upon
our view of these Decisions as actual interpretative law in Section C of our work.

C. A look at the dispute regarding the constitutionality of the final part
of the previously analyzed third paragraph - “The interpretation of the legal
issues addressed is mandatory for the courts.”. Is there a way to completely
overcome this issue?

C. a. Preamble

This legal provision, instituting the fact that the interpretation of the legal
issues addressed by the Joint Sections of the High Court of Cassation and of Justice,
by means of a Decision in the interest of the law, issued as a consequence of the
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promoting of a Review in the interest of the law by the entities with the legal
competence to do so, in both civil and criminal matter, is mandatory for the courts,
has received some attention in our national juridical literature®. This attention is
mostly criticizing in nature. The Constitutional Court of Romania has confirmed on
numerous occasions, by means of its generally binding Decisions, that this
provision is in accordance with the text of the Constitution of Romania. The courts
do not question the legal fact that the interpretation of the legal issues addressed by
means of Decisions in the interest of the law is mandatory for them and act
accordingly, in their judicial activity. But the need for a solid theoretical argument
in favor of the constitutionality of the final part of the previously analyzed third
paragraph, also able to solve some other issues and to fill some gaps of the
legislation regarding the legal concepts of Review in the interest of the law and
Decision in the interest of the law, continues to exist.

We believe that the best way to approach this complex issue and offer a
well-argued, pertinent solution that would clarify the constitutionality of the provision,
and also solve other problems related to the before mentioned legal concepts, is by
means of a structured analysis of the juridical literature, as well as the generally
binding Decisions of the Constitutional Court of Romania, concerning this very issue.
Wherever necessary, we will make our slightly different standings or perspectives
upon the issues addressed by the authors or the Constitutional Court known, or we
might even resort to constructive criticism, so that in the end, we will be able to
make a strongly backed up statement of our theory, according to which the Decisions
issued by the Joint Sections of the High Court of Cassation and of Justice as a
result of the promoting of a Review in the interest of the law by the entities with
the legal competence to do so, are actually interpretative law.

But first of all, we wish to present our theory and the conclusion we believe
can easily be drawn from it, that Decisions in the interest of the law are interpretative
law, in order for the reader to understand what we intend to prove by the end of this
current Section C of our work.

According to the third paragraph of Article 124 of the Constitution of
Romania, “Judges shall be independent and subject only to the law.”. Judges are,
therefore, subject only to the law, no matter which public authority has the competence
to issue it. This provision does not forbid the issuing of interpretative laws by the
Joint Sections of the High Court of Cassation and of Justice, moreover establishing
that if the Decisions in the interest of the law are, in fact, interpretative laws, the
judges shall be subject to them also.

Furthermore, the first two paragraphs of the same Article state that “Justice
shall be rendered in the name of the law.” and that “Justice shall be one, impartial,
and equal for all.”, respectively.

In the case of the first provision, we must observe that Justice is not to be
rendered in the name of and according to other court decisions, be they decisions of
Tribunals, Courts of Appeal or even issued by some instance of the High Court of

92

SUBB lurisprudentia nr. 3/2009



ARON SAMU, Aren’t decisions in the interest of the law actually interpretative laws?

Cassation and of Justice, as courts with competence of control of lower courts. It
shall only be rendered in the name of the law™, whoever may issue it. Thus, the only
way that constitutional compatibility regarding this provision can be achieved is by
means of Decisions in the interest of the law being, in fact, interpretative laws.

In the case of the second provision, other criteria are set to be obeyed as
such by Justice. It shall be one, impartial, and equal for all. Decisions are not supposed
to be one for all, due to their inherent nature, that of referring to and affecting only
the involved parties, at least mainly, or in principle®’. They are indeed impartial, but
again, only regarding the involved parties, thus do not posses that certain erga omnes
impartiality that is characteristic to laws only. And also, again, because of the
variety in circumstances particular to each and every case heard before the courts,
one cannot possibly, having also in mind the previously-mentioned remarks, state
that the issuing of court decisions by obeying these strict requirements is enough in
order to ensure unity in the interpreting and in the applying of the law, and by
consequence, to ensure that Justice is rendered in the way it should be according to
the sum of the applicable constitutional provisions in the matter.

Thus, in order for the High Court of Cassation and of Justice to fulfill its
role*' as primary and only expressly constitutional “render of Justice”, as well as its
dual role* of main® provider of “a unitary interpretation and implementation of the
law by the other courts of law, according to its competence”, the regulation of the
institutions of Review in the interest of the law as well as Decision in the interest of
the law, the latter being interpretative law, appears natural, and is moreover demanded
by the interpretation of the before-mentioned constitutional principia provisions*.
Thus, even if we formally name them and consider them to be “Decisions”, in essence
they are undoubtedly interpretative laws.

At this point, we are moving on to another provisional #rio, that of the third
paragraph of Article 124, and the second and third paragraphs of Article 126 of the
Constitution.

First off, according to the third paragraph of Article 124, the only constitutionally-
justifiable juridical nature of the Decisions in the interest of the law is that of laws,
solely to which the judges are subject to, and, moreover, interpretative ones.

Second off, we must analyze the remaining couple of provisions, out of the
previously-mentioned frio. According to the third paragraph of Article 126 of the
Constitution, “The High Court of Cassation and Justice shall provide a unitary
interpretation and implementation of the law by the other courts of law, according
to its competence.”, and according to the second paragraph of the same Article,
“The competence of the courts of law and the judging procedure are only stipulated
by law.”. Also having in mind the series of before-mentioned arguments in support of
our theory and the constitutional ratio of existence and prescribed juridical nature of
the Decisions, we strongly believe that the phrase “according to its competence”,
corroborated with the entire second paragraph of the Article represent not only the
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constitutional means of doing so, but moreover a constitutional imperative that the
Parliament should set the competence of the High Court of Cassation and of Justice
in exactly such a way as for it to be able to uphold its own constitutional role of
rendering Justice, in the manner that the Constitution prescribes that the process
take place. As for the allowed means of doing so, in this case we can notice that, in
fact, the Constitution implicitly allows the Parliament to issue an enabling law, as
was expressly the case of the procedure regulating the issuing of ordinances by the
Government", enabling the High Court of Cassation and of Justice to issue laws of
interpretative nature, in whichever way it may choose fit as effective, in accordance
to the applicable constitutional imperatives.

First of all, the laws can only be of interpretative nature because the role of
the High Court is solely linked to the interpretation of the law and the rendering of
Justice in the name of the law, and not that of creating new normative laws, thus
rendering Justice not only in the name of the before-issued normative laws framework,
but unconstitutionally rendering Justice in the name of the Constitution as sole
limit. With the latter clearly not representative of the will and principles deriving from
the Constitution (including that of “separation of powers™), and also being infringing
of the Constitution-wise expressly-set normative lawmaker roles of the Parliament
as main, and the Government as secondary, subsidiary.

Secondly, the “whichever way chose fit as effective, in accordance to the
applicable constitutional imperatives”, and, actually dictated by them, was that of
creating the institutions of Review in the interest of the law and Decision in the interest
of the law, both generally, by means of introducing them within the framework set
by Law no. 304/2004 regarding the judicial system, as well as separately, in civil
matter by the enabling law creating or modifying Article 329 of the Code of Civil
Procedure, while in criminal matter by the enabling law creating or modifying Article
4147 of the Code of Criminal Procedure. And we must remind our critics that one is
not to question the will of the lawmaker as long as it is expressed in strict accordance
to the provisions of the Constitution and as a means of upholding constitutional
provisions in the best possible way, which is clearly the case here. As for the fact
that the competence of issuing interpretative laws is handed to the Joint Sections of
the High Court of Cassation and of Justice, the most comprehensive and representative
gathering possible, comprised of all the justices of the Court. Thus, by allowing the
Joint Section to issue the Decisions, the Parliament allows the High Court itself to
issue them, in what is the best procedural way of upholding the standards and
requirements set forth by the Constitution, in the matter of the role and achieving
of it of the High Court of cassation and of Justice.

If one were to criticize our theory up to this point by referring to the
provision of the first paragraph of Article 61 of the Constitution, we must dismiss
such behavior by reminding them of the Government’s role of secondary, subsidiary
legislator, deriving from the latter’s ability of issuing ordinances and emergency
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ordinances. We maintain the same in the event of criticism as to the infringement
of the principle of “separation and balance of powers — legislative, executive and
judicial — within the framework of constitutional democracy”, expressly upheld by
the fourth paragraph of Article 1 of the Constitution.

Still, criticism may arise as to the fact that exceptions are to be strictly
interpreted, and, thus, one may argue that the Constitution would have to contain
an expressly-stated exception in order for the strict interpretation to be able to lead us
to our conclusion. And as the Constitution does not expressly contain such a provision,
our theory could not be regarded as valid, with the consequence of the High Court
of Cassation and of Justice apparently being unable to issue interpretative laws.

But, as we showed earlier, one could not possibly state contrary to the fact
that the Constitution holds the Parliament competent to hand the ability of issuing
interpretative laws to the High Court of Cassation and of Justice, in fulfilling its
ability/requirement set by the third paragraph of Article 126 of the Constitution™,
by means of issuing an enabling law, as was the case according to the first three
paragraphs of Article 115 in respect to the Government and the latter’s ability of
issuing ordinances.

Because of the fact that this whole discussion is textually-placed following
the provisions of the first three paragraphs of Article 115, it may appear that another
exception from the rule of the Parliament being sole lawmaker, or an exception
from the only apparent expressly-stated exception from the before-mentioned rule,
is born. In this case, we must add that it is not an implicit exception though. And
this because if it were the case of an implicit exception, the Constitution would directly
allow, by the process of us interpreting its provisions, that the High Court of Cassation
and of Justice issue interpretative laws. In our case though, the Constitution only
allows the issuing of an enabling law in the matter by the Parliament, enabling the
High Court to issue the interpretative law Decisions. The enabling laws are, in this
case, Article 329 of the Code of Civil Procedure and Article 414% of the Code of
Criminal Procedure. Thus, because of all the before-mentioned arguments, we believe
that the juridical situation is not to be considered as an unacceptable implicit exception,
but that of an expressly-stated provision allowing for interpretation, which is totally
different, and acceptable. As such, our theory stands. In addition, one cannot but
acknowledge the fact that be they “of strict interpretation”, exceptions are still “of
interpretation” nevertheless. And the interpretation, even strictly conducted, is not
to be restricted by literal-meaning textual boundaries, but moreover such a restriction
would be against the very reason for which the process of the interpreting of
juridical norms is allowed in the first place, with no regard as to whether the norms
are of constitutional, legal, or administrative nature. Thus, by means of a strict
interpretation, we maintain our conclusion, that the High Court of Cassation and of
Justice acts as lawmaker whenever issuing interpretative laws in the form of Decisions
in the interest of the law.

95

SUBB lurisprudentia nr. 3/2009



ARON SAMU, Aren’t decisions in the interest of the law actually interpretative laws?

A final statement we would like to make at this point is that by enabling
the Joint Sections to issue interpretative laws, the Parliament does not limit its own
ability which is preserved, which is that of itself issuing interpretative laws. Thus,
the transfer of competence is a mere creating of a competence duality, a competence
doubling if you will, in the matter of issuing of interpretative laws.

At last, we would like to conclude this current subsection of our study by
reiterating our firm belief that our theory is pertinent and has a strong theoretical
basis that allows for the explaining of the compatibility of the functioning mechanism
of the institutions of Review in the interest of the law and Decision in the interest
of the law with the before-mentioned constitutional principles in respect to the
correct upholding of which controversy still lurks in the matter. Thus, we hold that
the regulation of the institutions, both in civil and in criminal matter, is undoubtedly
constitutional, also in the sense of Decisions in the interest of the law actually being
interpretative laws.

C. b. Systematic walkthrough of all the relevant constitutional provisions
pertaining to the issue at hand

The controversy over whether the final part of the previously analyzed third
paragraph is constitutional or not exists because of alleged incompatibility with
several provisions of the Constitution of Romania. As we present these provisions,
we will systematically show that the fact that the Decisions in the interest of the
law are interpretative law is fully compatible with them.

The fourth paragraph of the first Article of the Constitution of Romania,
stating that “The State shall be organized based on the principle of the separation
and balance of powers - legislative, executive, and judicial - within the framework
of constitutional democracy.”, is taught to forbid the issuing of laws, be they only
interpretative in nature, by the Joint Sections of the High Court of Cassation and of
Justice, the highest court of law of the judiciary, because otherwise the principle of the
separation and balance of powers would be violated. The first paragraph of Article 115
of the Constitution of Romania states that “Parliament may pass a special law enabling
the Government to issue ordinances in fields outside the scope of organic laws.”,
and the fourth and fifth paragraphs of the same Article allow the Government, in the
absence of a law passed by Parliament enabling it to do so, to even adopt emergency
ordinances in fields inside the scope of organic laws, that come into force after they
have been submitted for debate in an emergency procedure to the Chamber having the
competence to be notified, and after they have been published in the Official Gazette
of Romania. These provisions allow the Government, public authority pertaining to
the executive power, to issue ordinances with the force of law. In other words, to
act as a holder of legislative power. Practically, to issue laws, because, even though
formally they are called ordinances and are issued by a public authority pertaining to
the executive power essentially, from a material standpoint they have the force of
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law, they are laws. But this interference between the executive and legislative
powers does not violate the principle of the separation of powers because it
happens ,,within the framework of constitutional democracy”, it is permitted by the
Constitution of Romania. Furthermore, it actually helps the balance of powers
within the state. Thus, because the existence of such a provision does not violate
the principle of the separation and balance of powers, we believe the same to be
true in the case of the ability of the Joint Sections of the High Court of Cassation
and of Justice to issue interpretative laws, formally Decisions in the interest of the
law. Because of the fact that, as we will further demonstrate, this also happens
,within the framework of constitutional democracy”, the Constitution of Romania
allowing the issuing of interpretative laws by a court of law, pertaining to the
judicial power of state essentially, in an indirect manner. This furthermore helps
the balance of powers within the state also. We can therefore conclude that to
consider that the Decisions in the interest of the law are interpretative laws is in
accordance with the presently discussed provision of the Constitution of Romania.

Next, we will refer to the first paragraph of Article 16 of the Constitution
of Romania, having been used on numerous occasions as a means of justifying the
constitutionality of the legal provision according to which the interpretation of the
legal issues addressed by the Joint Sections of the High Court of Cassation and of
Justice, by means of a Decision in the interest of the law, issued as a consequence
of the promoting of a Review in the interest of the law by the entities with the legal
competence to do so, in both civil and criminal matter, is mandatory for the courts.
This usage has been criticized by our juridical literature”, as it was stated that the
upholding of the principle of equality, without any privilege or discrimination, of all
the citizens before the law, expressly declared by the first paragraph of Article 16 of
the Constitution of Romania cannot be founded on the infringement of the principle
of the independence of the judges and their being subject only to the law, stated by
the third paragraph of Article 124 of the Constitution of Romania. If we admit that the
Decisions in the interest of the law are interpretative law, because of the previously
stated reasoning, than the second principle is no longer infringed, moreover, the first
one is stronger enforced, because of the fact that one interpretation of the legal issues
addressed by the Joint Sections of the High Court of Cassation and of Justice, by means
of a Decision in the interest of the law, results in equality of all citizens before the
one interpretation the law has received, by means of an imperative interpretative
law, in the end the equality of all citizens before the law being achieved.

The same author also states that by declaring that the provision of the third
paragraph of Article 329 of the Code of Civil Procedure and, implicitly, that of the
third paragraph of Article 414° of the Code of Criminal Procedure®, are constitutional,
thus the fact that the interpretation of the legal issues addressed by the Joint Sections of
the High Court of Cassation and of Justice, by means of a Decision in the interest of
the law, issued as a consequence of the promoting of a Review in the interest of the law
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by the entities with the legal competence to do so, in both civil and criminal matter, is
mandatory for the courts is in accordance with the text of the Constitution of Romania,
and, because in this way, the equality of all citizens before the law and public authorities,
without any privilege or discrimination, would be ensured, the Constitutional Court
has sacrificed the principle of the independence of the judges and their being subject
only to the law. As we showed before, this need not be the case if we admit that the
Joint Sections of the High Court of Cassation and of Justice, by means of a Decision in
the interest of the law, actually issue interpretative law. But we will thoroughly
analyze the Decisions of the Constitutional Court regarding this issue at a later time,
after we finish with the current presentation of constitutional provisions.

Another statement of the same author is that the only way to correct the
errors in the interpretation and application of the law by the courts of law and ensure
that the law is interpreted and applied in a unitary manner, without any privilege or
discrimination, is via the power of control over the decisions of lower courts that
the courts situated higher in the hierarchy of the judiciary posses. This is because the
interpretation of the legal issues addressed by the Joint Sections of the High Court
of Cassation and of Justice, by means of a Decision in the interest of the law, do
not affect any of the examined court decisions, and neither do they affect the
parties involved in those trials, but are only a means of making sure that the future
interpretation and application of the law by the courts is done in a unitary manner.
Thus the Decisions in the interest of the law play but a secondary part in ensuring
the equality of all citizens before the law by means of the existence of unity in the
interpretation and application of the law, as they can only guide the following practice
of the courts in regard to a legal issue. We only partially agree. It is true that only
by means of the control over the decisions of lower courts exercised by the courts
situated higher in the hierarchy of the judiciary, can unity in the interpretation and
application of the law be achieved in regard to any of the examined court decisions
or parties involved in those trials. But the Decisions in the interest of the law, being
interpretative law, aren’t even supposed to apply to these preexisting situations,
because of the existence of the constitutional principle according to which the law
shall only act for the future, expressly stated by the second paragraph of Article 15 of
the Constitution of Romania®’. So, in the case of the examined court decisions, the
only solution is indeed control over them exercised by courts higher in the hierarchy of
the judiciary, and for the future unity in the interpretation and application of the law
will surely be achieved because of the existence of a Decision in the interest of the law,
of an interpretative law. Thus, we do not agree with the author’s opinion, according
to which these Decisions in the interest of the law play but a secondary part, are
mere guidance solutions, relative to the task of ensuring unity in the interpretation
and application of the law throughout the entire territory of Romania. In addition,
we must acknowledge that from a quantitative standpoint, in order to ensure that
unity is achieved, it is far more important that the potentially unlimited mass of future
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court decisions are all issued based on the same interpretation of the law, than the
finite dissenting opinions that led to the issuing of the Decision in the interest of
the law in the first place.

This issue takes us on to a very interesting discussion. The second paragraph
of Article 15 of the Constitution of Romania actually states that “The law shall only
act for the future, except for the more favorable criminal or administrative law.”.
Because the Decisions in the interest of the law are interpretative laws, they have to
obey this constitutional principle. The third paragraph of both Article 329 of the
Code of Civil Procedure and Article 414° of the Code of Criminal Procedure (laws
by means of which the Parliament created the ability, the competence for the Joint
Sections of the High Court of Cassation and of Justice to issue interpretative laws,
formally Decisions in the interest of the law) states that the Decisions in the interest
of the law do not affect any of the examined court decisions, and neither do they affect
the parties involved in those trials. The second paragraph of both Articles states that
the Decisions in the interest of the law are to be published in Part I of the Official
Gazette of Romania. We believe that these interpretative laws become applicable
according to the provision of Article 78 of the Constitution of Romania, according
to which “The law shall ... come into force 3 days after its publication date, or on a
subsequent date stipulated in its text.”, as they are laws, after all. In respect to this
constitutional imperative, set in order to ensure that the principle of predictability of
the law is upheld, we deem the before-mentioned legal provisions unconstitutional.

In another statement, the author recognizes that the national law system’s source
of law is unique and is in fact the law. Also, he states the fact that the interpretation
of law can only be validly done by means of interpretative law. Without any reference
made to any legal text that would allow for a valid foundation for the further statement
of a solid, well documented conclusion, but merely by means of a footnote reference™,
he almost dictates that the courts, be they at the lower or top end of the judicial
system hierarchy, “have neither the role or the competence to create law, but only
that to apply law in given particular judicial cases”. He concludes that the principia
solutions of the supreme court cannot have an obligatory, generally-binding law-like
characteristic’'. We disagree with these affirmations, because as we have partially
already showed, and will completely hereafter demonstrate, the reality is that the
Decisions in the interest of the law are actually interpretative laws, therefore rendering
the before-mentioned conclusions rather redundant (the first statement of the author)
and obsolete (the second one).

Our thesis, that the Decisions in the interest of the law are actually interpretative
laws, might be challenged by some, by referring to the first paragraph of Article 61
of the Constitution of Romania, which states that “The Parliament is the supreme
representative body of the Romanian people and the sole legislative authority of the
country.”.
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A first glimpse would probably lead one to the superficial belief that the
Parliament is indeed, as the text suggests, the one and only (“the sole”) legislative
authority of Romania. When in fact this is false, as the Government also act as and is in
fact legislator, whenever it issues ordinances or emergency ordinances. This fact derives
from the process of interpretation of Article 115 of the Constitution of Romania.

Another argument that would justify the use of the concept of “sole legislative
authority of the country”, when, in fact, it isn’t, by the before-mentioned first paragraph
of Article 61 of the Constitution is that, within laws of any nature (including
constitutional ones), the technique of drafting implies creating rules, principles, which
can afterwards be amended by means of exceptions from the rules and principles set
before. Thus, we believe that the first paragraph of Article 61 actually states a principle, a
general rule, and is not to be interpreted as limiting or strictly forbidding any exceptions
from it. Therefore, the articles that follow could create exceptions, a relevant example
of this being Article 115. One final remark regarding Article 115 — it does not
create the exception from the before-mentioned rule explicitly, in an express textual
manner, but by means of a textual framework that, subject to a thorough analysis,
subject to an interpretation, leads to the conclusion of the existence of the exception.

We will show, a little further in the development of our paper, that also by
means of interpretation of several articles within the first section (“Courts of law”) of
Chapter VI of the Constitution, entitled “Judicial authority” (these interpretations are
strict, because exceptions are of strict interpretation, but still interpretation nonetheless,
and the process of interpretation is also used “around” the actual strict interpretation of
exceptions, in order to achieve the actual concluding that there is an exception to be
strictly interpreted in the first place), we can reach the conclusion that the High Court
of Cassation and of Justice acting as and actually being a legislator of interpretative
laws whenever issuing Decisions in the interest of the law can represent a valid,
and completely well sustained and possible from a juridical analysis point of view
hypothesis. Also, the relevant (to our current explanation) articles of the first section of
Chapter VI of the Constitution, numbered 124 to 126, are, as was Article 115, positioned
after the first paragraph of Article 61, thus being able to create an exception from
the rule that the latter set forth. Thus, we believe it is safe to say that the High Court of
Cassation and of Justice also represents an exception from the before-mentioned
principle, whenever issuing Decisions in the interest of the law.

In order to conclude the analysis at hand concerning the topic of this paper,
that of the first paragraph of Article 61, it is safe to say that in fact this constitutional
norm does not create an insurmountable obstacle in front of the advance of our theory.
Moreover, it actually aides us in further demonstrating our point of view that
Decisions in the interest of the law represent interpretative laws.

Next, we have to refer to the content of Article 67 of the Constitution, entitled
“Acts of Parliament ...”, which states that “the Chamber of Deputies and the Senate
shall pass laws ...”. The existence of this constitutional norm does not command
that only the Parliament is able to pass laws, and that the High Court of Cassation
and of Justice cannot, with the possibility of the latter being an exception from the
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rule of Parliament — sole emitter of laws. Even if it would set a formal boundary, in
the sense that only the Parliament is to be able to issue laws, called laws, so laws
both in a material and formal sense, the Government and High Court of Cassation and
of Justice are clearly not bound in such a way, as their ordinances, emergency
ordinances and Decisions in the interest of the law, respectively, are and we will
further demonstrate that indeed are laws from a material standpoint, even though
from a formal standpoint, they are not endowed with the title of laws.

The next article we believe is extremely relevant towards proving our point
is Article 73 of the Constitution, on the “Classes of laws”. This constitutional text also
opens up an interesting discussion if we admit that the Decisions in the interest of
the law are actually interpretative laws, that of the class of laws to which they then
adhere to. In other words, then, are they ordinary, organic, or constitutional in nature?

First off, the first paragraph of this Article states that “Parliament passes
constitutional, organic, and ordinary laws.”. As stated before, in the paragraph
regarding Article 67 of the Constitution, this does not automatically imply that laws,
and in the context of our current analysis, interpretative laws, cannot be passed by
other bodies, such as the Government or the Joint Sections of the High Court of
Cassation and of Justice. And also, again, even if one would argue that formally,
laws can only be a result of the will of Parliament, as the Government and Joint
Sections issue other types of legal norms, in a material, fundamental sense, of the
power of these norms, they remain laws in essence, undoubtedly.

Secondly, an analysis of the nature and juridical force of the interpretative
laws that are the Decisions in the interest of the law is extremely important, vital
actually, because it raises so many practical issues, that we will further address.

Are they constitutional in nature? Definitely no. This is because there are
only three types of constitutional norms, two of them primary, and one secondary.

The two primary ones are first and foremost, the ones take make up the
Constitution itself, and, second, according to the second paragraph of Article 73, the
constitutional laws™, being the ones pertaining to the revision of the Constitution.

The secondary source of constitutional norms, norms of both secondary
nature, as well as secondary power, as they are merely interpretative norms, and not
actual normative ones, is represented by the Decisions of the Constitutional Court.
And according to both the first paragraph of Article 142 of the Constitution, restated
by the first paragraph of Article 1 of the Law no. 47/1992 regarding the organizing
and functioning of the Constitutional Court™, as well as to the second paragraph of
the before-mentioned Article 1, “The Constitutional Court is the sole authority of
constitutional jurisdiction in Romania.”. Thus, the High Court of Cassation and of
Justice could not possibly interfere in the matter of interpreting constitutional provisions,
which is of the sole competence of the judges of the Constitutional Court, and not
one that could be shared with the justices of the High Court of Cassation and of
Justice, gathered in Joint Sections.

Because of all the before-stated facts, we believe that Decisions in the interest
of the law could not, under any circumstances, be endowed with constitutional nature.
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We believe that apart from this limitation, the Decisions, as interpretative
laws, may be of both organic, as well as ordinary nature. And this difference in
nature will undoubtedly derive from the nature of the laws being interpreted by the
Decisions, according to the “accesorium sequitur principale” legal principle. Such
a variable nature is permitted also because of the fact that out of the #io of enabling
laws which allow for the issuing of the Decisions in the interest of the law, Law no.
304/2004 regarding the judicial system possesses organic nature. Thus, in the end,
an organic law of enabling allows for the issuing of organic interpretative laws by
the Joint Sections of the High Court of Cassation and of Justice, in the event that
the law undergoing interpretation by means of the promoting of a Review in the
interest of the law would be one of organic nature.

As a final statement regarding the provisions of Article 76 of the Constitution,
we must highlight that the quorums set by this Article are only applicable in the case of
laws issued by the Parliament. In the case of those issued by the Joint Sections, the two
separate quorums, that of attendance and that of vote, are to be fulfilled in accordance
to the provisions of organic Law no. 304/2004 regarding the judicial system, in order
for the issuing to take place in a legal manner.

A whole new set of issues arise in the matter at a mere glance towards the
provisions that make up Article 77 of the Constitution, entitled “Promulgation of the
law”. This text is only partially applicable in the case of the Decisions in the interest of
the law, as we will see further on.

This text applies to the Decisions as it is a general rule of constitutional
law in the matter of the valid genesis of laws. The fact that Government ordinances
are exempt from its application derives from the spirit of the first three paragraphs
of Article 115 of the Constitution, by which it still applies though to the Parliament’s
special laws of enabling or to the Parliament’s approvals deemed necessary by the
special laws of enabling. Government emergency ordinances are also exempt from the
procedure of promulgation, as their exceptional procedure of coming into force is the
one that the last two paragraphs of Article 115 dictate. As in the case of the Decisions
in the interest of the law no exception can be spotted, nor from any of the provisions of
the Constitution literally, nor from their interpretation, we must conclude that the
general rule of constitutional law applies to them, with a particularity though.

According to the first paragraph of the constitutional norm, “A law shall be
submitted for promulgation to the President of Romania. Promulgation shall be
given within twenty days after receipt of the law.”. Decisions in the interest of the
law, being interpretative laws, have to obey the constitutional norms that set up the
procedure of law issuing and enforcement. Thus, we believe that the Decisions in
the interest of the law must also be submitted for promulgation to the President of
Romania, and that their promulgation must also be given within the twenty day
period following the receipt of the Decision.

The second paragraph of Article 77 is a text that only applies to laws issued by
the Parliament. It states that “Before promulgation, the President of Romania may
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return the law to Parliament for reconsideration, and he may do so only once.”. We
believe that it should be interpreted, having in mind the coordinates of the spirit of
the constitutional norm, as well as the general law principle of symmetry, in a sense
that it only applies to laws issued by the Parliament, as the President may return the
law to the issuer, explicitly stated “to Parliament” in this case, and not also to the
Joint Sections of the High Court of Cassation and of Justice. Thus, because it creates
an exception by only mentioning the possibility of a hypothetical return to the
Parliament, we state that this is the particularity of the regulation in the case of the
Decisions in the interest of the law that we mentioned earlier.

The third and final paragraph of this Article 77 also makes for an interesting
analysis. It states that “In case the President has requested that the law be reconsidered
or a review has been asked for as to its conformity with the Constitution, promulgation
shall be made within ten days from receiving the law passed after its reconsideration,
or the decision of the Constitutional Court confirming its constitutionality.”. As the
Decisions in the interest of the law are actually interpretative laws, and no exception to
the application of this particular norm in their case can be derived from the
interpretation of any constitutional provision, this particular provision allows for a
few remarks.

The first, regarding the President’s ability to request that the law be
reconsidered. As we demonstrated earlier, the provision of the second paragraph
already created an exception, in that the President is unable to request that the
interpretative law be reconsidered by the Joint Sections of the High Court of Cassation
and of Justice. Thus, even though in this case the constitutional norm might seem
more permissive, in the sense that it seems to refer to the President being able to
request that laws in general, be they issued by the Parliament or the Joint Sections,
be reconsidered, actually it is subject to the limitation set forth before, by the previous
second paragraph. Thus, the object of the first remark is actually only applicable in
the case of laws issued by the Parliament, as we maintain our view that the President
does not hold the power to return the interpretative law to the Joint Sections for
reconsideration.

The second remark we would like to make is in respect to the control of
Constitutionality that it allows for. We firmly state that it is one of the most important
consequences of the fact that Decisions in the interest of the law are interpretative
laws, in that they must be in line with, they must fully be in accordance with the
provisions of the Constitution. The possibility of the control of Constitutionality
over the interpretative laws issued by the Joint Sections is as much needed as it
obviously exists. This easily derives from the fact that, according to the first paragraph
of Article 142 of the Constitution, “The Constitutional Court is the guarantor of the
supremacy of the Constitution.”>*. Thus, the authority of the Constitutional Court,
in order for it to be able to actually, effectively and fully stand up to the challenge of its
constitutional role, must be and indeed is allowed to also censor the unconstitutional
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Decisions in the interest of the law, the unconstitutionality which derives from the
way that the Joint Sections interpret the law. The Joint Sections cannot act as an
implicit Constitutional Court when issuing their Decisions, and a statement of a
Papal-type of infallibility regarding the constitutionality of the Decisions they issue
would be simply hilarious. Thus, our thesis that the Decisions in the interest of the
law are actually interpretative laws would restore a lack of balance as to the achieving
the constitutional desiderate of prime importance of maintaining the supremacy of
the Constitution above all other internal regulations, in the sense that it fills a void
in the constitutional mechanism that was created as a way of the before-mentioned
ideal desiderate becoming practice, becoming factual, tangible reality. One might
also state that by the constitutional establishment of this particular hierarchical control,
a certain sense of subordination exists between the Constitutional Court and the
High Court of Cassation and of Justice, which, although of a different nature, completes
the hierarchy of the national courts that make up the judicial system. Thus, we hold
that the provisions of letters a) and d) of Article 146 of the Constitution are fully
applicable in the case of the Decisions in the interest of the law as well. At this
point, we will also highlight that the provisions of the first and fourth paragraphs of
Article 147 of the Constitution are also fully applicable in this case as well, but
under reserve of compatibility. Thus, the particularity of these latter constitutional
provisions in the case of the Decisions in the interest of the law is that they do not
allow that the Joint Sections bring the unconstitutional interpreting of the law in
line with the provisions of the Constitution. So, the unconstitutional Decisions in the
interest of the law “shall cease their legal effects within 45 days of the publication
of the decision of the Constitutional Court”, while “For this limited length of time
the provisions found to be unconstitutional shall be suspended de jure.”. In the end,
both a de jure, as well as a de facto immediate ceasing of the legal effects of the
Decisions in the interest of the law deemed unconstitutional will take place.

As a final remark, we must state that the provisions of this third paragraph
of Article 77, apart from the previous remarks bestowing a nuance upon them,
remain fully applicable in the case of the Decisions in the interest of the law.

Another very important provision regarding the Decisions in the interest of
the law is that of Article 78 of the Constitution, entitled “The coming into force of
the law”. According to this constitutional norm, “The law shall be published in the
Official Gazette of Romania and comes into force three days after its publication
date, or on a subsequent date stipulated in its text.”. As the Decisions in the interest
of the law do not currently allow for the upholding of the constitutional principles
of the security of persons and of the previsibility of laws, we maintain our also before-
mentioned conclusion that in respect to this constitutional provision, the legal norms
regulating the legal concepts of Review in the interest of the law and Decision in
the interest of the law are unconstitutional. We believe that, de lege ferenda, the
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Decisions should only come into force, according to their legal regulations as well,
by respecting the constitutional imperative of Article 78.

C. c. Systematic walkthrough (or, better yet, criticism) of major doctrinarian
studies, relevant to the context of our current analysis

As a short conclusion of our thorough research work upon which this study
is partly based, we feel that it is safe to state that we have not found one single
acknowledgement of the fact that the Decisions in the interest of the law are,
actually, interpretative laws.

The Decisions are currently recognized as endowed with a “mandatory for
the courts” nature, by the Codes of Civil and Criminal Procedure, as well as the bulk of
our national jurisprudence. Some of the studies concerning the issue at hand are in
favor of such recognition, based on unconvincing arguments that the Decisions are a
hybrid concept: in part court decision, and in part an uncommon, an atypical source
of law. Others mainly criticize the mandatory nature of the Decisions, mostly because
of the belief of their authors that such a nature is not compatible with the Romanian
constitutional framework.

Because of the vastness of the material that we would like to expose the
flaws of, and, thus, that of the systematic criticism, we do not wish to burden the reader
by including the walkthrough in this current section of our study. We feel that such
a comprehensive analysis should develop, if at all, into a distinct study.

C. d. Analysis of the relevant jurisprudence that the Constitutional Court
has established pertaining to the topic at hand

In this part of our present endeavor, we will, in a chronological manner,
highlight all the relevant principles and issues that the Constitutional Court addressed
in its issuing of Decisions over the course of more than twelve years, and, obviously,
that are of interest to our current study.

The final remark that we believe must be made in this preamble to the object
of the current section of our work is that the Constitutional Court has rejected all of
the unconstitutionality objections regarding the legal provisions regulating the
institutions of the Review in the interest of the law and the Decisions in the interest
of the law. We also support their constitutionality, but with a twist, if you will. Our
line of argument, our argumentation in this case, should be quite intriguing to the
reader, especially given the fact that it is subordinated to our unique view that the
Decisions in the interest of the law are, in fact, interpretative laws.

Constitutional Court Decision no. 58 of the 26" of March 1997 is the first
that raises some interesting issues in respect to the topic at hand. Even though only
tangentially applicable in the case of the Decisions in the interest of the law, still it
exhibits some principia statements that greatly interest us.
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As we stated before, it does not regard Decisions in the interest of the law
per se. It was raised in respect to the fact that “the independence and subjection of
the judges solely to the law refers both to the judicial authority in general, as well
as to each and every individual judge that is part of the panel”. Also, it was argued that
the Joint Sections of the Supreme Court of Justice have sparked a mass phenomenon
of change in the decisions that the lower courts were to issue from then on. And
this because even though some of the panels of judges might have had a different
opinion regarding the issue brought to judgment before them, it was obligatory for
them to follow the opinion chosen as “the right one” by the Joint Sections.

The Government’s opinion regarding the issue object of the Constitutional
Court’s Decision was that the latter should dismiss the objection, because of the
fact that, according to the Constitution, “justice is upheld by the Supreme Court of
Justice and the other courts of law, established by law, and the competence and
procedure of judgment are established by law”. Also, it argued that the law sets the
competence of the Supreme Court of Justice, in the form of the Joint Sections, in
rendering judgment to the requests concerning the change of jurisprudence, and
also that in this way, the law creates the premise for the correct applying of the law,
upholding of justice, as well as achieving unity in the practice of the courts.

The Supreme Court of Justice advocated that the regulation was necessary
in that “often in the practice of applying the laws, irreconcilable opinions and even
decisions are issued, thus the need for ensuring jurisprudential unity arises. This unity
is to be achieved through the will of the judges, within the boundaries set forth by
the law. This does not constitute an infringement in the activity of the judges, which
issue their decisions based on their intimate conviction, but are bound constitutionally
to correctly apply the law”. We choose to use this statement of the Supreme Court
of Justice to further build our case in that Decisions in the interest of the law are
interpretative laws.

The reasoning of the Constitutional Court further on allows for our commentary
upon it. In a first principia statement, it holds that if the Decisions of the Joint
Sections were generally binding for all the courts to follow, they would undoubtedly
represent a veritable source of law and this would in turn mean that, beyond what
the Constitution allows, the judgment would be subject not only to the law, but also
to the Decision of the Joint Sections. We mostly agree with this statement in the line of
reasoning. The only problem is that it has to be viewed with a nuance, having in mind
the current applicable normative framework. Currently, the Decisions are generally
binding for all the courts to follow, thus, they undoubtedly represent a veritable
source of law, and, as the Constitution allows, because they are interpretative laws,
the judgment, even though formally also subject to the “official interpretation” of
the Decisions of the Joint Sections, is still only subject to the law. By the process of
interpretation, applied to the statement of the Constitutional Court, we must also
conclude, also in our favor, that no other way of justifying the generally binding for
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the lower courts nature of the Decisions in the interest of the law, or no other way
so that full constitutional compatibility is achieved, anyway, but that of the Decisions
representing sources of law in the form of interpretative laws.

Also supportive of our theoretical construction, the Constitutional Court
further states that the provisions of the first paragraph of Article 125 of the Constitution
at that time, holding that “justice is done by the Supreme Court of Justice and the
other courts of law established by law”, similar to its current revised counterpart, as well
as the rest of the article, holding that both the competence, as well as the procedure
of judgment are established by law, are constitutional, in that they correspond to
the need for ensuring unity of jurisprudence, allowing the Supreme Court of Justice
to effectively follow that the law is applied in a correct and unitary manner. The
Constitutional Court also states that this obligation of the Supreme Court of Justice
does not infringe the text of the Constitution in any way, but moreover allows for
ensuring, through unity in the practice of the courts of law, that constitutional equality
of the citizens before the law and before justice exists.

In a final relevant statement, the Court holds that “unifying the jurisprudence
is the sole work of the will of the judges that decide upon the correct applying of
the law together, and that adopting the Decisions by the majority of votes of the judges
of the Joint Sections is absolutely normal, having in mind that we are talking about
the change of jurisprudence established in the same manner”. It is important to note
that this statement partially solves, as well as partially enhances a dilemma over one of
the most important practical consequences of our theory, that of the succession of
Decisions in the interest of the law actually being a succession of interpretative
laws. The Constitutional Court establishes the principle of symmetry in the matter,
both as to the coming into force and losing force, as well as to the majorities required.
It partially enhances one of the most important dilemmas in that it uses the term
“majority”, which is a relative term, and, depending on the type of interpretative law,
be it organic or ordinary law, different majorities are required. But the statement of
the Court is extremely helpful in proving our case nonetheless.

The Court then finally concludes that the judges always base their decisions
on their intimate conviction, but are also constitutionally bound to follow the law.
Thus, while being required to follow the law, they still base their decisions on their
intimate conviction. Thus, if we were to agree that the Decisions in the interest of
the law are interpretative laws, the judges would follow the law ultimately, and, by
also basing their decisions on their intimate conviction, neither the text nor the
spirit of the Constitution would be infringed. Thus, the Constitutional Court
ultimately supports our view that by following the “official legal interpretation” of
the Decisions in the interest of the law, the judges ultimately follow the law, which
is a constitutional obligation they are subject to, and which does not impair them to
still be true to their intimate conviction in issuing their decisions. Thus, this
conclusion works in favor of our theory as well.
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A second relevant Constitutional Court Decision™® provides that the principle
of the judge being subject only to the law, according to the third paragraph of
Article 124 of the Constitution in its current revised form, “does not and cannot be
understood as allowing for a different or even contradictory practice in the applying of
the same legal provision, based on the subjectivism that different judges exhibit when
they interpret the law. A view favorable of this could only lead to the establishing,
founded on the independence of judges itself, of a practice that could in turn represent
an infringement of the law, which is inadmissible, because of the fact that, as there
is one law, so should be only one applying of it, thus, the intimate conviction of the
judge could not possibly justify such a consequence”. The Constitutional Court
thus once again is in support of the idea of the need to ensure unity in the applying
of the law, reiterates the principle of the judge being subject only to the law. By
means of interpretation, we must conclude that the Constitutional Court is in favor
of Decisions in the interest of the law being considered interpretative laws. We
believe that this conclusion is in fact “the missing piece of the puzzle” that is the
reasoning of the Constitutional Court. Moreover, the Court further states that the
constitutional norm was not drafted in the way that it expressly allows for the judge
to also be subject to an inner intimate conviction because that could have created
an important premise that could in turn lead to the abusive applying of the law. The
Court further shows that “only a unitary judicial practice reflects the requirements
set forth by the constitutional principle of the judge being solely subject to the
law”. Because the Decisions of the Joint Sections are a form of intimate conviction
potentially of the entire staff of the High Court of Cassation and of Justice’’, because
the Court considers that the principle of the judge being solely subject to the law and
not for a moment to his intimate conviction, and, in respect to this, we should add that
no exception should be made from this principle, in the sense that being subject to
the intimate conviction of the highest-ranking judges would be acceptable, and
finally because of the fact that in theory, the intimate conviction to which the Joint
Sections would, if we would consider the Decisions mere court rulings, base their
interpretation of the law that would then be obligatory for the lower courts could
also lead to abuse in the applying of the law, we strongly believe that the only way
to overcome this issue of subjectivism, and also uphold the principles set forth by
the Constitution and by the Constitutional Court, is to consider that the Decisions
in the interest of the law are in fact interpretative laws. This would even allow for a
certain degree of subjectivism, as the process of issuing laws is not bound by the
limitations that exist in the matter of the issuing of court decisions by judges.

In the concluding part of the Decision, the Court once again holds that the
need for ensuring that the law is interpreted and applied unitarily and that the
stability of the jurisprudence is achieved dictates that in the end, the Constitution
itself craves for institutions such as the Review in the interest of the law or the
Decisions in the interest of the law. Thus, we believe that the only way in order to
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achieve full constitutional compatibility, allowed for by the principles set forth by
both the Constitution, as well as the Constitutional Court, is to agree upon the fact
that the Decisions in the interest of the law are in fact interpretative laws.

The Decision’ we are about to begin analyzing addresses some fundamental
constitutionality issues in the matter that is of interest to this current study. We
believe that its spirit is definitely supportive of our theory.

We must briefly highlight some of the legal opinions that were presented to
the Court, in order for it to have them in mind when issuing its Decision.

The author of the unconstitutionality objection first states that the Review
in the interest of the law is representative of the concept of form without content.
This is because an interest of the law cannot be justified in any way in this case,
because only persons may have interests. We cannot agree, because the law also
has at least one interest, that is actually primary to any other interest one might argue
the law possesses. This interest is that of its correct understanding and, in turn, its
correct applying. And as we build our theory that the Decisions in the interest of the
law are actually interpretative laws, we believe that an important consequence of
this theory is that in fact it offers content to this concept, thus the exact opposite of
what the author argues in this case is finally obtained. This is because the best and
only way of this interest of the law to gain resolve is by way of interpretation by law,
ensuring unity of interpretation in the highest degree.

Another remark of the author that we consider relevant to comment upon is
that by invoking the previously analyzed Constitutional Court Decision no. 58 of the
26" of March 1997, he concludes falsely that the Court has stated that the Decisions of
the Joint Sections of the Supreme Court of Justice do not constitute a source of law.
Our belief, rooted in the reasoning upon this topic that we exhibited previously in
the course of the analysis, is in quite the way of the Constitutional Court having
stated the exact opposite, that the Decisions must be sources of law in order for
their generally binding towards the lower courts nature to be constitutional. Also,
because in the current context, the Decisions are undoubtedly generally binding for
the lower courts, this lack of doubt deriving from the very legal norms that regulate
the institution, this remark does not maintain its relevance.

A final relevant remark of the author is that apparently the final paragraph
of Article 329 of the Code of Civil Procedure is unconstitutional, in that it imposes
a transfer of legislative competence, in the form of the ability to issue interpretative
laws, from the Parliament to the Joint Sections. As we have previously maintained,
it is quite the other way around, the Constitution being the one that allows for such
a transfer to take place, and the provision of the Code of Civil Procedure simply
being the implicitly-issued enabling law.

We must also add that the arguments brought forth by the President of The
Chamber of Deputies and by the Government are also supportive of our thesis.
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The Constitutional Court first off finds that “Because their object is not that of
creating normative law, but rather that of promoting the correct interpreting of
juridical norms that are in force, one cannot consider that the issuing of Decisions of
the Joint Sections of the Supreme Court would represent an attribute that is part of the
field of law-making, because in the latter case, the legal text would be unconstitutional
in respect to the provisions of the first paragraph of art. 58 of the Constitution”.
This is supportive, or at least not dismissive of our theory in two ways. One is that
the reasoning of the Constitutional Court is flawed, in that it forgets that in order to
belong to the realm of law-making, the issuing can also be of interpretative laws,
and not only normative laws. Thus, if the Decisions are interpretative laws, which
they are, they would not fall under the present criticism of the Court. The other way is
that in respect to the unconstitutionality remark, by adding that the Constitution has since
underwent revision, and because of the arguments we stated in our stricto sensu theory
presentation, the current Constitution allows for a transfer of law-making competence
from the Parliament to the Joint Sections, in the field of interpretative laws.

The Court then states that the lawmaker, in issuing the criticized norm, had
no intention in allowing the supreme court to become a substitute of the Parliament,
the only power in the state having the power to issue laws. Our objection in this
case is twofold. Firstly, because since then, the Constitution underwent revision, so
now it is impossible to consider the Parliament as the only lawmaking authority of the
state of Romania. Secondly, in the case of the Decisions in the interest of the law, the
High Court of Cassation and of Justice does not become a substitute of the Parliament,
but also possesses, at the same time that the Parliament still does, the ability, the
competence to issue interpretative laws.

The Court then compares the interpretation of the law achieved by means
of the issuing of Decisions in the interest of the law to that by means of issuing
ordinary, lower court decisions. An interesting topic of discussion, it does not,
however, exclude the possibility of the Decisions of the Joint Sections being in fact
interpretative laws. The Court then concludes that the Decisions are “not extra lege
and, moreover, cannot be contra legem”. As interpretative laws, they certainly are not
extra lege, as they are restricted to the boundaries set by the original law that they
interpret, in the spirit of the original law being in fact the “true” will of the original
lawmaker. Because of the same limitation, they cannot possibly be contra legem.
But they are still laws in the end, with the consequence of a certain extremely limited
amount of inherent subjectivism, as to the choice of interpretation within the previously-
mentioned boundaries, being undoubtedly present in their issuing. Thus, the issuing
of the Decisions can be easily compared to the issuing of laws, and they respect the
limitations prescribed in principle by the Constitutional Court. Thus, we can safely
say that their being interpretative laws fully complies with the prerequisites set by
the current statement of the Constitutional Court Decision.
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The Court the proceeds in stating that “they cannot be viewed as sources of
law, in the ordinary sense of the concept”. We tend to disagree, as the ordinary sense
of the concept is both permissive, as well as not unanimously agreed upon. The court,
in its arguments in favor of this incorrect view, then goes to characterize the effects
of the Decisions in the interest of the law, which actually are identical to those of
interpretative laws, as far as the issues of their “over time applying” are concerned.

Then, the Court states that the Decisions are a means of ensuring that the
constitutional principle of the equality of citizens before the law and the public
authorities, including the judicial authority, is upheld. True, but we must first off notice
that the principle is that of equality before the law, and not before court decisions.
Secondly, it is true that in this case, the equality of citizens before the judicial authority
finds expression at its best. Thus, this represents another statement that supports our
theory. In the same context, the Court then chooses to also maintain upon that which it
has previously stated in the matter.

In a following relevant Decision’’, the Constitutional Court reiterates its
support as to the constitutionality of the institutions of the Review in the interest of
the law and of the Decisions in the interest of the law, thus if not expressly supporting
our theory, at least not dismissing it either.

Another Decision® is also worth mentioning and undergoing analysis within
our current study.

The author of the unconstitutionality objection believes that because the
procedure before the Joint Sections is not contradictory, the third paragraph of
Article 126 of the Constitution is infringed. We are of a different opinion. As they
issue laws, they are subject to the same requirements set to the lawmaker in the process
of issuing laws, rather than being subject to the requirement of contradictory procedure
set to the courts in their decision-issuing activity. Thus, by viewing the Decisions as
interpretative laws, both their generally binding nature, as well as their constitutionality
can be easily discerned.

In another remark of the author, another issue is raised — that of the impossibility
of the Joint Sections in changing the interpretation of laws contained in issued
Decisions in the interest of the law, while in the cases of the European Court of
Human Rights and that of the Court of Justice of the European Communities, such
a possibility exists in respect to their own jurisprudence. We firmly state that one of the
greatest practical consequences of our theory is that, by recognizing the interpretative
law nature of the Decisions, it makes them subject to the entire theory of and practical
approach to the applying of the law over time, as well as the succession of laws over
time. Thus, this piece of criticism is also overcome.

Finally, the author speaks of the interdiction set by the European Court of
Human Rights, in that the independence of the judges means independence from
the Executive power of the state, the judges being however bound by the exercise
of the legal procedural means of appealing their decisions. As this is not such a legal
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procedural way, the author believes that the institutions are unconstitutional. But
because our theory holds that they are interpretative law, this would be in accordance
with the European Court of Human Rights interdiction, as well as the text of the third
paragraph of Article 124 of the Constitution, in that the judges would be rightfully
subject to the law in their otherwise independent state.

The Government’s point of view concerning the present unconstitutionality
objection is clearly supportive of our theory, in that it states that “In fact, the High
Court of Cassation and of Justice does nothing else than translating the intent of the
lawmaker, which is mandatory for the courts, in virtue of the constitutional principle
of the «Judges being independent and subject only to the law.»”. True, but we feel
that it requires a minor explanation. The translation that the Government speaks
about results in the Decisions actually being interpretative laws.

In the current context, we feel that it is necessary to also state that the
People’s Advocate point of view is in favor of our theory as well.

In a first statement, the Court omits to recognize that the institutions were
not created by the lawmaker out of thin air and without any sort of constitutional basis.
On the contrary, as we have already showed in the beginning of the present study,
while explaining our theory, they were created by the lawmaker in full compliance with
the constitutional provisions, as the expression of his constitutional right to issue a
law of enabling, thus allowing the Joint Sections to issue interpretative laws in the
form of Decisions in the interest of the law.

In the same context, the Court then chooses to also maintain upon some issues
which it has previously stated upon in the matter.

We will now continue our analysis with that of Decision no. 1014 of the 8"
of November 2007°'. It brings a series of new arguments to the table, in an attempt to
prove the unconstitutionality of the provisions regulating the institutions undergoing
analysis over the course of our present study.

The author of the objection maintains that “the Decisions ... in the interest
of the law ... are new regulations through which additions can be made to alter the
law or detours from the will of the lawmaker could arise”. Also, the power that is
the root of their issuing is considered discretionary, unbound by an approval from
the Parliament. Finally, the author invokes the Constitution, in that it “expressly,
exclusively states that solely the law constitutes the normative act that is binding
for the courts of law, the judges being subject to «only the lawy, justice having to
be rendered only «in the name of the law», and not in that of the decisions of
another court outside the procedural frame of deciding upon an appeal in the case
brought before the court, decisions that are generally binding interpretative norms”.

We would like to respond to these statements in a critical manner. First off,
the Decisions are not new norms, in the sense that they may alter the law or initiate
detours from the original will of the lawmaker. They are merely interpretative laws
which interpret the original will of the lawmaker, within obvious boundaries that we
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have already marked. Also, the possibility of the original lawmaker, the Parliament
or Government, however the case may be, to intervene and modify, alter the very
interpretation that the Joint Sections lawmaker issued by means of a Decision still
exists, and it is not impaired in any way. The sole problem that could arise lies in
the potential unconstitutionality of the interpretative laws which are the Decisions.
In this case, the guardian for the supremacy of the Constitution, the Constitutional
Court, must censor the unconstitutional Decisions, rendering them obsolete. Finally,
the author holds that the interpreting of the issues addressed by the Joint Sections
exhibits attributes that would be enough to qualify it as discretionary. But we ask
ourselves how such a power may be discretionary, as the issuing of the Decisions is
subject to the consent of a majority of the highest-ranking judges within the judicial
authority who, at least ideally, represent some of the most qualified legal experts in
the country.

We would also like to add nuance to an issue that we consider did not
receive proper attention from the Constitutional Court’s constitutional compatibility
analysis. The Court stated that Art. 129 of the Constitution, entitled “Use of appeal”,
according to which “Against decisions of the court, the parties concerned and the
Public Ministry may exercise ways of appeal, in accordance with the law.” is not
infringed in this case, “as this constitutional norm mustn’t be understood as
guaranteeing access to all means of appeal [and, certainly not on every level, as the
ways of appeal must end at a certain point anyway, in order for justice to be effective
and be able to be done — 0. n. 4. S.], but is merely a precise regulation as to the
actual ways in accordance with which the ways to appeal will be exercised”. We
believe that the problem is that this constitutional provision is totally inapplicable
in the context of the Decisions, as two ways to appeal them certainly exist. One of
these being the initiating of another process of issuing a Decision in the interest of
the law, and, upon new arguments brought before the Joint Sections by the initiators, a
different interpretation may be contained in a new Decision that would replace the
old one. The second would be the initiating of the ordinary lawmaking process, by
which a law of interpretation could result, overturning the interpretation that the Joint
Sections agreed upon by the issuing of a Decision in the interest of the law. Thus
both the Constitution as well as the law regulating the institutions, also because of
the fact that the Decisions being laws and not court decisions, they do not possess
res judicata, allow for a new Decision to be issued in the same matter, resulting in
a new interpretation given to legal issues. Also, the Constitution, by allowing that
the Parliament issue laws with the sole boundary of their constitutionality, allows
for the result of new laws of interpretation, that could overturn interpretations
decided upon by the Joint Sections.

In the same context, the Court then chooses to also maintain upon some
issues which it has previously stated upon in the matter.
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Because of all the previously stated elements, we believe that, at this point,
it is still very safe to state that the Decisions in the interest of the law are, in fact,
interpretative laws.

The final Decision that we would like to submit to your attention bears the
number 895, and was issued on the 10" of July 2008%*. It is also compelling in making
our case that Decisions in the interest of the law are, in fact, interpretative laws.

We would like to begin with a couple of remarks in respect to the opinion
that the Civil and Intellectual Property law Section of the High Court of Cassation
and of Justice has expressed, in its belief that the objection is unfounded. It stated
that one cannot consider the issuing of the Decisions by the Joint Sections represents a
prerogative that is of lawmaking type. We believe it is false in it not considering
the Decisions laws, and would like to point out that the concept of lawmaking
includes that of interpretative law-making, and we cannot find one reason that
would bring any doubt on the fact that it is possible for the Decisions in the interest
of the law to be considered interpretative laws, from this perspective. Secondly, it
states that the institutions do not infringe the independence of the judge. True, but
exactly because the Decisions are in fact laws, and thus the judge remains subject
to only the law. Thus, in the end, with a couple of nuances, the arguments of the
Section of the High Court obviously support our theory.

The Court then reiterates on what it has already decided upon in the
previously-presented Decision, in that “Their purpose being that of promoting a
correct interpreting of the in force legal provisions, and not that of creating new norms,
one cannot consider that the decisions issued by the Joint Sections of the High Court of
Cassation and of Justice would represent, in the event of such reviews, an attribute
strictly pertaining to the area of lawmaking, in which case the mentioned legal
provisions [those regulating the institutions undergoing analysis over the course of
this current study — o. n. 4. S.] would infringe the text of Art. 61 of the Constitution”.

The use of the phrase “creating new norms” is exhibitive of a certain confusion
of the Court regarding the subtle difference between interpretative law and “normative”
law. Thus, by means of Decisions in the interest of the law, law is merely interpreted,
as opposed to created. Having this in mind, we must conclude that, as interpretative
laws, the Decisions obey the before-set restriction.

Even if we were to consider that the prohibition also applies to interpretative
norms, a new problem arises. As if we were to consider that the Decisions cannot
possibly be interpretative laws, then there would be no legal foundation or constitutional
ratio to justify their generally binding nature for the lower courts. By contrast, if we
recognize their interpretative law nature, these theoretical obstacles become overcome.

As a final argument, we must state that the Court also forgets that the
Government also has the constitutional competence to issue laws, and not only
interpretative ones, for that matter. As the Government can also be considered and act
as a lawmaker, the categorical statement of the Court regarding the Parliament being
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the sole lawmaker, according to the first paragraph of Article 61 of the Constitution, is
definitely not safe from severe criticism.

At last, the Court correctly held that the Decisions do not impair the ability of
the lower courts to judge cases in an impartial way, independent of any extraneous
influences. Thus, it concluded that Article 124 of the Constitution is not infringed.

At this point, we have concluded our analysis of the relevant jurisprudence
that the Constitutional Court has established pertaining to the topic at hand. We
will close this current section of our study with two remarks. Firstly, we propose
that, de lege ferenda, the Constitutional Court firmly adopt the only reasonable
position regarding the issue at hand, and expressly state, by means of a generally
binding Decision, that the Decisions in the interest of the law are, in both theory
and fact, thus formally as well, interpretative laws. And this by means of solving
the unconstitutionality objections of the future, raised in the matter by the critics of
the legal provisions regulating the institutions, thus refreshing its own jurisprudence
regarding the topic at hand which, although rich number-wise, sadly lacks substance
and is quite monotonously repetitive. Secondly, we must state that we are truly
contempt in that our theory is sustained by the before-analyzed Constitutional Court
Decisions, even though only implicitly and by means of interpretation, as we have
showed over the course of this current section of our study.

C. e. Preliminary conclusion

As we showed over the course of the current section of our study, the only
way to justify the constitutionality of the “mandatory for the courts” nature of the
Decisions in the interest of the law is to acknowledge the fact that these Decisions
are, actually, interpretative laws. We demonstrated that the Constitution does not
only allow such an interpretation, but furthermore dictates the validity of it.

However, by thoroughly studying our national legal literature, as well as
the jurisprudence established pertaining to the issue at hand by the Constitutional
Court, we were able to notice that the constitutionality of the provisions regulating
the legal concepts of Review in the interest of the law and Decision in the interest
of the law is both ardently defended, especially by the Constitutional Court, as well
as sometimes harshly criticized. We believe that establishing a quantitative ratio
between these opposing points of view is not of prime importance, though. What
we felt was indeed needed was a strong theoretical foundation, that could on one
hand properly justify the mandatory nature of the Decisions, and on the other hand
allow for an equally justifiable dismissing of the harsh criticism that these legal
concepts have sustained since they came into existence. This section of our study is
the materialization of the before-mentioned strong theoretical foundation.

Thus, the Constitution not only allows for, but actually dictates that the
Parliament, by means of an enabling law, should offer the Joint Sections of the
High Court of Cassation and of Justice the possibility to fulfill their constitutional role,
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in the form of allowing them to issue interpretative laws. But as we have previously
shown, the accepting of the fact that the Decisions are, actually, interpretative laws,
at the same time raises a whole new set of issues. We addressed and solved them as
soon as they emerged.

Finally, we feel safe to say that this current section of our study is in itself
a theoretical study, grounded in constitutional law and jurisprudence, and, even
more importantly, one having great practical significance as well.

D.Concluding remarks

Unity in the interpreting of the law by the courts is a necessity that derives
from the need for the upholding of the juridical security of all persons. The latter is,
in turn, dependant of uniformity in the applying of the law, to which the people are
entitled to. Achieving unity in the interpreting of the law and uniformity in the
applying of it is a task that the Constitution ultimately entrusted interpretative laws
with, as they are the most powerful source of unitary interpretation of legal provisions
in Romania.

There is no question that the Parliament possesses the constitutional power
to issue such interpretative laws. This ability derives from its role, that of lawmaker, in
the fulfilling of which “The Parliament passes constitutional laws, organic laws and
ordinary laws.”, according to the first paragraph of Article 73 of the Constitution.
But there is also no question that the Constitution dictates, through the provisions
of its Article 126, that High Court of Cassation and of Justice, as the supreme
administrator of Justice, is to “provide a unitary interpretation and implementation
of the law by the other courts of law, according to its competence”, competence
which is set by law. Finally, the legal and factual existence and jurisprudential
widespread recognition of both the legal concepts of Review in the interest of the
law and Decision in the interest of the law, as well as the latter’s “mandatory for
the courts” nature are self-evident as well. Because of all the before-mentioned
facts, we felt it was needed to stress the fact that the legal concepts are not an
anomaly, but actually represent the procedural framework within which the High
Court of Cassation and of Justice fulfills its own constitutional task, by issuing
interpretative laws as well. Our study amply explains both the foundation of our
belief, as well as thoroughly analyses its practical consequences. All of our statements
and findings will remain valid and equally applicable even in the event that the new
Codes of Civil and Criminal Procedure will come into force, as they preserve both
the “mandatory for the courts” nature of the Decisions in the interest of the law, as
well as the potential for their unconstitutional “immediate” coming into force®.

We began our study with a question, and we feel that the time has come for
us to answer it, in order not to deem it as forever rhetorical in nature. So yes, for all
the before-mentioned reasons, we strongly believe that they are!
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! Republished in the Official Gazette of Romania no. 827 of the 13" of September 2005, as
modified and completed to date

% Republished in the Official Gazette of Romania no. 767 of the 31 of October 2003, as it was
modified and completed by the Law no. 429/2003 on the revision of the Constitution of
Romania, published in the Official Gazette of Romania no. 758 of the 29™ of October 2003

3 CHAPTER VI of the Constitution of Romania (as amended and completed to date) is entitled
“Judicial authority”

* Population at the Census of population and dwellings of March 18®, 2002, conducted by the
National Institute of Statistics in Romania —
http://www.insse.ro/cms/files/RPL2002INS/vol5/tables/t01.pdf

> Body of Civil Law

6 See 1. Reghini, S. Diaconescu, Introducere in dreptul civil, Vol. 1, Ed. “Sfera Juridica”, Cluj-
Napoca, 2004, p. 47-48

7 Idem, p. 48

¥ Idem, p. 49

? Published in the Official Gazette of Romania no. 66 of the 19" of March 1936

' Or Prosecutor’s Office

" The review courts mentioned by Articles 16 and 17.3 of the Carol II Code of Criminal
Procedure are the Tribunals and, respectively, the Courts of Appeal

"2 For more details on the Lex stricta imperative, see F. Streteanu, Drept penal. Partea generald,
Vol. 1, Ed. “Rosetti”, Bucuresti, 2003, p. 56-74

1% Published in the Brochure no. 0 of the 1* of December 1960

' Published in the Official Gazette of Romania no. 45 of the 24™ of February 1948

'5 The Joint Sections of the Court of Cassation were back then, as those of the High Court of
Cassation and of Justice are today, a gathering of all the justices of the Court, body that
renders Decisions on a majority basis. Two separate quorums, one of attendance and one of
vote, are to be fulfilled in order for the legal issuing of Decisions in the interest of the law to
take place.

' Published in the Official Bulletin no. 169 of the 27" of December 1968

'7 These Guidance Decisions of the Supreme Tribunal, the highest court of the judiciary of Romania
at that time - replacing the High Court of Cassation -, basically replaced the Decisions in the
interest of the law
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'® Practically in the same structure as the Joint Sections of the High Court of Cassation

" Published in the Official Bulletin no. 65 of the 29" of October 1986

2% It acted permanently, and not just on a session basis, as did the Great National Gathering

*' Published in the Official Bulletin no. 169 of the 27" of December 1968

22 published in the Official Bulletin no. 20 of the 28" of February 1973

2 Published in the Official Gazette of Romania no. 177 of the 26™ of July 1993

?* Published in the Official Gazette of Romania no. 147 of the 1¥ of July 1993

5 Nevertheless, for a brief presentation of the post-1993 and up to the present succession of
legal provisions in this field, see H. Diaconescu, Discutii privind neconstitutionalitatea
instituirii caracterului obligatoriu pentru instantele judecatoresti al dezlegarilor date problemelor
de drept prin Deciziile emise de Inalta Curte de Casatie si Justitie — Sectiile Unite in Recursul
in interesul legii, in “Dreptul” nr. 12/2006, p. 94, note 14

%6 Republished in the Official Gazette of Romania no. 45 of the 24™ of February 1948, as
modified and completed to date

*7 Published in the Official Gazette of Romania no. 78 of the 30™ of April 1997, as modified and
completed to date

¥ According to Article 141 of Law no. 304/2004 regarding the judicial system, “Whenever a
legal reference to the Supreme Court of Justice exists in any of the applicable normative acts,
it is considered to be in fact a reference to the High Court of Cassation and of Justice.”

% For an example of such incidental aspects, see “The custom as a source of criminal law” in
F. Streteanu, op. cit., p. 110-114.

3% See A. Florin, Calitatea sau capacitatea procesuald a unitdilor militare, in Revista consilierilor
juridici din armata nr. 1/2004, Publicatia militara Lex, Ed. Directia Legislatie si Asistenta Juridica,
MADPN, p. 55-58; Online at http://dlaj.mapn.ro/ro/lex/pdfrepository/lex 2004 1/anca.pdf

3! The judge in charge of the Court of Appeal

32 See I. Reghini, S. Diaconescu, op. cit., p.43-47. For a somewhat different view on the topic,
see I. Dogaru, N. Popa, D. C. Danisor, S. Cercel, Bazele dreptului civil. Volumul I. Teoria
generala, Ed. C.H. Beck, Bucuresti, 2008, p. 133-138.

33 For more details on the topic, see “The custom as a source of criminal law” in F. Streteanu,
op. cit., p. 110-114, as well as the footnote-cited references there.

3% Published in the Official Gazette of Romania no. 1154 of the 7™ of December 2004, as
modified and completed to date

3 Rather than specific case-law, ordinary decisions issued by the courts of law

36 According to the “Specialia generalibus derogant” principle, whenever an incompatibility
arises, such as “the retroactive nature” of the interpretative laws as opposed to the without a
doubt lack of such a nature of the other laws as a general rule, the special provisions will
apply to the interpretative laws, instead of the general rule-like ones.

37 For more details on the topic, see I. Dogaru, N. Popa, D. C. Danisor, S. Cercel, op. cit., p. 262-309.
Also, for relevant constitutional jurisprudence on the topic, see Constitutional Court Decisions:
no. 73 of the 6™ of March 2001, pubhshed in both the Official Gazette of Romania no. 240 of
the 11™ of May 2001, as well as in Romdnia. Curtea Constitutionald. Decizii §1 Hotarari, Ed.
Regia Autonoma Monitorul Oficial, Bucuresti, 2001, p. 617-619; no. 303 of the 8" of November
2001 pubhshed in the Official Gazette of Romania no. 809 of the 17" of December 2001; no. 330
of the 27™ of November 2001, published in both the Official Gazette of Romania no. 59 of the
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28" of January 2002, as well as in Romdnia. Curtea Constitutionala. Decizii si Hotardri, Ed.
Regia Autonoma Monitorul Oficial, Bucuresti, 2002, p. 313-317; no. 188 of the 3 1* of March
2005, published in both the Official Gazette of Romania no. 584 of the 6™ of July 2005, as
well as in Romdnia. Curtea Constitutionald. Decizii i Hotarari. * *, Ed. Regia Autonoma
Monitorul Oficial, Bucuresti, 2005, p. 1543-1548.

See H. Diaconescu, op. cit., p.94

See 1. Deleanu, Institutii si proceduri constitutionale: in dreptul roman si in dreptul comparat,
Ed. C.H. Beck, Bucuresti, 2006, p. 774

The Decisions in the interest of the law are fundamentally different than regular, ordinary,
common court decisions. By accepting our theory that they are actually interpretative laws,
one could also see that it represents the only means of effectively explaining the erga omnes —
primarily inter pares duality of the effects that the two before-mentioned types of “decisions”
produce. For a better and more complete understanding of the issue at hand, apart from our
current study, one should also refer to a series of other works, such as: I. Deleanu, V. Deleanu,
Hotardrea judecatoreasca, Ed. Servo-Sat, Arad, 1998; 1. Deleanu, Opozabilitatea — consideratii
generale, in “Dreptul” nr. 7/2001, p. 87-105; 1. Deleanu, Partile si Tertii. Relativitatea si
Opozabilitatea efectelor juridice, Ed. Rosetti, Bucuresti, 2002; P. Vasilescu, Relativitatea
actului juridic civil. Repere pentru o noud teorie generala a actului de drept privat, Ed. Rosetti,
Bucuresti, 2003.

! Set by the first paragraph of Article 126 of the Constitution. By corroborating the second
paragraph of Article 2 and the first paragraph of Article 1 of Law no. 304/2004, we must
notice the legal restatement of the before-mentioned primarily-constitutional role of the High
Court of Cassation and of Justice.

*> Dual in the sense of both constitutional, set by the third paragraph of Article 126 of the
Constitution, as well as legal, set by the second paragraph of Article 18 of Law no. 304/2004
regarding the judicial system.

# See I. Deleanu, Institutii ... ,op. cit., p. 749

* We cannot help but also notice that in the end, even if it may seem as absurd, in the upholding
of state justice, simple achieving unity in the interpreting of the law is more important than
doing so in a just and equitable manner, so as at least the subjects know what to expect in the
matter of their unjust treatment beforehand. This is exhibitive of a certain per absurdum
premise, in which state justice could exist at all in the absence of a just and equitable manner
of interpreting laws. But we felt such an explanation was needed, in order to accentuate upon
the great importance of the constitutional role of the High Court of Cassation and of Justice.

* Regulated by the first three paragraphs of Article 115 of the Constitution, entitled “Legislative
delegation”

% “The High Court of Cassation and Justice shall provide a unitary interpretation and implementation
of the law by the other courts of law, according to its competence. [0. h. — A. S.]”, competence
set by law, according to the first paragraph of the same Article, which does in turn represent
an enabling law.

*7 See H. Diaconescu, op. cit., p. 106

* Even though the number of both the article and of the paragraph the author mentions in his
work has changed up to the present, the reasoning of the Constitutional Court regarding the
issue at hand has remained the same. We will analyze the Decisions of the Constitutional
Court referring to this issue in subsection ¢ of the current Section of our work.

38
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¥ First of all, interpretative laws are not retroactive. This is simply because they are not among
the only exceptions set forth in the matter by the second paragraph of Article 15 of the
Constitution, as “the more favorable criminal or administrative law”. The interpretative laws
are only “retroactive” in that they refer to, they offer legal interpretation to a law which was
issued and which came into force in the past. But the legal interpretation is only binding from
the moment of the coming into force of the interpretative law, and only ex nunc. Second of
all, even if we were to accept, by Reductio ad absurdum, that the interpretative laws are
retroactive in theory, we still have no choice but to notice that, in this particular case, we are
in the presence of an organic law imperative which forbids their retroactive applying.

* To an article analyzing old regulations concerning the Supreme Tribunal’s contribution
towards the correct and unitary applying of the law — E. Nucescu, Contributia Tribunalului
Suprem la aplicarea corectd si unitard a legilor in activitatea de judecatd §i dezvoltarea
dreptului socialist, in “Revista romana de drept privat” nr. 5/1971, p. 54

>! See H. Diaconescu, op. cit., p.106-107

>2 For example, Law no. 429/2003 on the revision of the Constitution of Romania, published in
the Official Gazette of Romania no. 758 of the 29™ of October 2003

33 Republished in the Official Gazette of Romania no. 643 of the 16™ of July 2004

> This role is restated in the first paragraph of Article 1 of the Law no. 47/1992 regarding the
organizing and functioning of the Constitutional Court.

55 Published in the Official Gazette of Romania no. 90 of the 26™ of February 1998

36 Constitutional Court Decision no. 528 of the 2™ of December 1997, published in both the
Official Gazette of Romania no. 90 of the 26™ of February 1998, as well as in Romdnia.
Curtea Constitutionala. Decizii si Hotdrari, Ed. Regia Autonoma Monitorul Oficial, Bucuresti,
1998, p. 592-594. With each new Constitutional Court Decision, we will only highlight
aspects that are new in respect to the previous Decisions, as we do not consider necessary to
also bring forth issues that the Constitutional Court has analyzed and remarked upon before,
and that we have also stated before.

>7 We state that only potentially because in fact, even though ideally all of the judges of the High
Court of Cassation and of Justice would take part in issuing the Decisions in the interest of the
law, this is rarely the case.

3% Constitutional Court Decision no. 93 of the 11™ of May 2000, published in both the Official
Gazette of Romania no. 444 of the 8" of September 2000, as well as in Romdnia. Curtea
Constitutionald. Decizii si Hotardri, Ed. Regia Autonoma Monitorul Oficial, Bucuresti, 2000,
p. 633-638

%% Constitutional Court Decision no. 638 of the 3™ of October 2006, published in the Official
Gazette of Romania no. 903 of the 7" of November 2006

50 Constitutional Court Decision no. 907 of the 18" of October 2007, published in the Official
Gazette of Romania no. 811 of the 28" of November 2007

6! Published in the Official Gazette of Romania no. 816 of the 29" of November 2007

52 Published in the Official Gazette of Romania no. 575 of the 30™ of July 2008

53 See Articles 499-502 of the Project of the new Code of Civil Procedure, as well as Articles
465-468 of the Project of the new Code of Criminal Procedure.
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FUNDAMENTELE REZERVEI SUCCESORALE

Diana BERE®

Résumé. Les fondements de la réserve successorale. La propriété a eu toujours un
role extrémement important pour [’existence humaine. De plus, sa fortune devient plus
qu’importante au déces du titulaire du droit. Les réglementations spécifiques aux différents
systemes juridiques se tournent sur deux institutions : la liberté testamentaire absolue et la
réglementation légale de la succession. La plus stricte limitation de cette liberté est représentée
par la réserve successorale.

La raison principale de cette étude découle d’une part de la ténacité qui caracteérise
cette institution et qui apparemment reste inerte face au dynamisme du droit, et, d’autre part, du
caractere restrictif de la réglementation de la réserve dans notre systéme.

Afin de qualifier dans une telle maniere les régles successorales roumaines, on a consideré
nécessaire de jeter un coup d’ceil sur I’analyse des fondements du ce mode de réglementation,
aussi dans le droit roumain, que dans une perspective historique et comparée.

Ainsi, on a arrivé a observer le parcours suivi par les changements dans le domaine de
la transmission successorale, en relevant le fondement religieux, économique ou affectif en fonction
du contexte socio-historique. En dépit des influences exercées par les changements du plan social,
Uinstitution de la réserve attire encore bien des soutenants.

Enfin, le fondement pourrait étre en présent intellectuel avec toutes les conséquences
dans le plan normatif.

Mots clés: réserve successorale, liberté testamentaire, systémes de transmission successorale,
fondements de la transmission

Cuvinte cheie: rezerva, libertate testamentara, sisteme succesorale, fundamentele transmisiunii
succesorale.

L. INTRODUCERE. Acumularea de bunuri are ca scop satisfacerea nevoile
umane. Primele bunuri au fost apropriate pentru a se asigura hrana si protectia
impotriva animalelor silbatice si a fenomenelor meteorologice. In acelasi ritm cu
dezvoltarea societatii are loc si diversificarea nevoilor umane. Averea sau proprietatea
individului 1i determina in prezent modul de viata. Statutul social, speranta de viata
si nivelul calitativ al acesteia, accesul la educatia dorita, si chiar modul in care isi
petrece timpul liber sunt direct influentate de continutul patrimoniului sau. La nivel
statal are loc acelasi fenomen; forta economicd a statului da nastere unor largi
prerogative si posibilitati.

In incercarea de a defini si contura proprietatea si semnificatia ei in viata
umana isi gdsesc punct comun toate stiintele umaniste, concentreandu-si eforturile in
elaborarea unor teorii sau sisteme care sa reziste oricdror dezbateri. Fie ca este vorba

121

SUBB lurisprudentia nr. 3/2009



DIANA BERE, Fundamentele rezervei succesorale

despre o indisolubild legatura naturald, fie ca reprezintd in realitate o fascinatie lipsita
de profunzime, raportarea omului la proprietate i-a definit mereu soarta, de la nastere,
pand la moarte. Nu avem intentia si nici interesul de a dezvolta sau comenta in
aceasta lucrare teorii ale dreptului de proprietate si nici de a ne declara atagamentul
fatd de vreuna din ele. Cu toate acestea, nu putem sd nu ne manifestdm intrigarea
fatd de relatia om-proprietate. Gradul de acumulare al bunurilor intrece de multe
ori nevoile proprietarului raportate la contextul social si durata vietii. Dreptul de
proprietate reprezinta asadar pentru individ mai mult decat un mijloc prin care 1si
asigura traiul, exprimand o legatura mult mai personala.

In cele ce urmeaza vom analiza soarta bunurilor agonisite de-a lungul vietii
si masura in care legdtura dintre om si bunurile sale se manifestd dupd momentul
mortii. In sistemele de drept bazate pe proprietatea privati se consideri ci titularul
are libertatea de a dispune de bunurile sale atat in timpul vietii cat si pentru cauza de
moarte, insd gradul de libertate difera de la sistem la sistem si de la epoca la epoca.
Avand 1n vedere importanta pe care proprietatea o are In viata umand, ne propunem
o0 analiza a ratiunilor care determind modul de reglementare al acestei libertati dupa
moarte.

Interesul nostru pentru fundamentele rezervei succesorale se datoreaza in
primul rand raportului dintre aceastd institutie si principiul libertatii testamentare.
Cum se justifica restrangerea libertdtii testamentare la o cotitate care reprezinta a opta
parte din averea unei persoane (care lasa trei copii si un sot supravietuitor) in conditiile
in care drepturile si libertatile fundamentale ale omului — dintre care si dreptul de
proprietate — au dobandit o recunoastere si protectie aproape absolute?

In al doilea rand este de observat longevitatea si stabilitatea acestei institutii
in conditiile in care dreptul suferd mereu modificari ca efect al contextului istoric, social,
economic, etc. Este rezerva o institutie ferita intrutotul de aceste influente? Sau influenta
realitatii sociale s-a facut simtitd numai in ceea ce priveste fundamentele rezervei?
Pentru o mai buna intelegere a notiunii de rezerva succesorala si a fundamentelor
reglementdrii sale in dreptul nostru, apreciem ca este necesard asezarea ei intr-un
cadru extins, att prin raportarea la alte notiuni juridice, cét si intr-o larga perspectiva
istorica si comparatd pentru a putea urmari dezvoltarea institutiei si justificarea ei
in prezent.

II. DREPTUL DE PROPRIETATE. Comuna primitiva, ca prima forma
de asociere umani, se naste pentru facilitarea supravietuirii. Impreuni oamenii au
reusit sd-si procure mai usor mijloacele de trai si 0 mai mare siguranta in raport cu
fortele naturii si animalele de pradd. Mijloacele rudimentare de care dispuneau au
putut fi contrabalansate numai de efortul comun. In cadrul acestui tip de societate,
proprietatea privata nu exista. Toate bunurile apartineau gintii organizata initial in
jurul antecesorului comun in linie feminina, iar ulterior, datorita progresului inregistrat
in productie, in linie masculina.
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In urma domesticirii si cresterii animalelor, a aparitiei uneltelor si armelor
de fier, prizonierii cdzuti In lupta deveneau sclavi folositi la productie. Mentinerea
nivelului de trai nu mai necesita efortul comun al gintii, acesta fiind asigurat in
mod satisfacator si de un grup familial, organizat in familia patriarhald. Mijloacele de
productie, casa, gospodaria, trec in proprietatea privatd a familiei patriarhale. Pamantul
ramane 1nsd, pentru multd vreme, proprietatea comuna a obstii, colectivitate din care se
desprind familiile. Din acest moment, proprietatea comuna a coexistat cu cea privata,
chiar daca in diferite forme.'

Familia patriarhala se prezinta diferit fatd de cea organizata in jurul mamei.
Puterea economica a barbatilor ajunge sa creasca peste limitele nevoilor elementar.
Aceasta putere creste in grad diferit de la o persoana la alta, in functie de seriozitatea si
perseverenta individului raportat la munca depusa. Depasind planul in care supravietuirea
in sine prezenta serioase provocari, proprietatea comuna a gintii asupra bunurilor
obtinute prin efortul diferit depus de membrii acesteia, nu se mai justificd. S-a
argumentat® ci familia monogami a luat nastere din intentia barbatului de a lisa
bunurile unor urmasi ai sai certi. Singurul mod de a obtine aceasta certitudine era
impunerea regulii potrivit cdreia o femeie era a unui singur barbat, cu obligatia de
a-i fi credincioasa. Astfel, familia in forma pe care o cunoastem s-ar fi nascut si din
nevoi legate de transmisiunea succesorald. In sustinerea acestei teze, se citeazi
conceptia indiand, exprimatd in Codul lui Manu potrivit céreia ,,printr-un fiu, omul
obtine stdpanirea lumii; prin fiul fiului dobandeste nemurirea; prin fiul nepotului se
inaltd pana la Impardtia soarelui”. Textul din Codul lui Manu reprezintd un model de
raportare a omului la mortalitate. Observdm cum, prin descendenti, omul parcurge
anumite etape Inspre un tel suprem. Cu cat linia descendentilor se intinde pe mai multe
generatii, cu atat omul se apropie de zeu. Astfel, bunurile agonisite in timpul vietii,
erau transmise descendentilor asigurdnd astfel supravietuirea stirpei, realizand in
acelasi timp si functia religioasd. Aceasta devine primul fundament — cel religios —
al transmiterii proprietatii la momentul decesului titularului, deosebit de important
pentru omul primitiv.

Vom putea observa in sectiunile urmatoare cum pe masura ce societatea
se dezvolti, la fel fac si institutia familiei si dreptul de proprietate. In perioada in care
are loc industrializarea si odata cu ea migratia populatiei la orag, apare notiunea de
familie nucleara — sotii si copii. Femeia, care de multd vreme se ocupa de gospodarie
si de cresterea copiilor, isi castigd o tot mai larga independenta, contribuind 1n egala
masurd cu barbatul la patrimoniul familiei. Dezvoltarea stiintificad determind o mai
mare sperantd de viatd, parintii putand sa asigure sprijinul copiilor mult timp dupa
ce acestia devin adulti. Pe de alta parte, dreptul de proprietate dobandeste un tot
mai inalt grad de individualizare. De la gintd, proprietatea trece la familie si apoi la
individ, cel care prin meritele proprii a dobandit averea. Rezerva succesorald nu a
fost ferita de toate modificarile sociale.

123

SUBB lurisprudentia nr. 3/2009



DIANA BERE, Fundamentele rezervei succesorale

CARACTERUL ABSOLUT SI CARACTERUL PERPETUU AL DREPTULUI
DE PROPRIETATE PRIVATA. Din punct de vedere juridic, orice persoani are un
patrimoniu’. In dreptul nostru, continutul acestei notiuni poate fi dedus din prevederile
art. 1718 C. civ, conform céruia “oricine este obligat personal este tinut de a indeplini
indatoririle sale cu toate bunurile sale, mobile si imobile, prezente si viitoare”. Din
acelasi articol reiese si legdtura sau dependenta elementelor patrimoniului, care
constituie astfel o universalitate juridica.

Patrimoniul, atribut al personalitatii, dureazd numai atat timp cat persoana
fizica este 1n viatd. Continutul sdu pe de alta parte, va supravitui titularului. Cele mai
multe drepturi dobandite sau obligatii asumate de cétre o persoana nu 1si gasesc incetarea
efectelor la moartea acesteia. In aceste conditii, se pune problema de a sti ce se intAmpla
cu patrimoniul in caz de deces. Acesta nu poate exista far titular®.

Solutia oferita de legiuitor se regaseste in modul de reglementare al transmiterii
proprietatii. Art. 644 C. civ. prevede ca ,,proprietatea bunurilor se dobandeste si se
transmite prin succesiune, prin legate, prin conventie si prin traditiune”. Asadar, la
decesul unei persoane, patrimoniul sau ,,se defera sau prin lege sau dupa vointa omului,
prin testament” (art.650 C. civ.). Exista asadar doua tipuri de transmisiune mortis
causa. ,,Prin succesiune sau mostenire se intelege transmiterea patrimoniului unei
persoane decedate la una sau mai multe persoane in viata.(...) Succesiunea poate fi
testamentara, cand defunctul, printr-un act de ultimd vointa, aratd cum sa se imparta
averea pe care o poseda, sau legala, numita si ab intestato, cand patrimoniul acestuia,
in lipsa unui astfel de act de ultim vointa se va imparti in conformitate cu legea.”

Dreptul unei persoane de a testa decurge din caracterele dreptului de proprietate
privata. ,,Proprietatea este dreptul ce are cineva de a se bucura si dispune de un lucru in
mod exclusiv si absolut, insé in limitele determinate de lege” (art. 480 C. civ). Dreptul
de proprietate privata este in prezent garantat de Constitutie si este considerat un drept
fundamental al omului, aparat prin tratate internationale ratificate si de Romania,
dintre care locul cel mai important este ocupat de Conventia europeana a drepturilor
omului i art. 1 din primul Protocol aditional.

Dreptul de proprietate este un drept absolut, in virtutea caruia, titularul
are libertatea oricarei actiuni sau inactiuni in legaturd cu dreptul sau. Pe de alta
parte dreptul de proprietate privata are un caracter perpetuu. El nu se stinge cat
timp bunul care face obiectul sau existd. Unul din cele trei atribute ale dreptului de
proprietate este dispozitia. Din punct de vedere juridic, dispozitia asupra unui bun
proprietate privatd poate lua forma unui act intre vii sau pentru cauza de moarte.
Asadar, odatd intrat in patrimoniul unei persoane, dreptul se supune dispozitiilor
titularului atat pentru perioada in care acesta se afla in viata, cat si dupa moarte.

Caracterul perpetuu al dreptului de proprietate se contureaza in perioada
sclavagistd a dreptului roman, din ratiuni economice. ,,Pe de o parte, stimularea
productiei cerea ca acumularea de bunuri (...) sa fie Intarita prin incredintarea acestuia
(proprietarului — n.a.) ca la moartea sa, bunurile ce-i apartin vor trece asupra urmasilor;
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pe de alta parte, siguranta creditului necesar productiei cerea ca dreptul de proprietate
sa nu dispara la moartea titularului, (...) raméanand astfel in gajul comun al creditorilor
si dupa aceasta data.”

Caracterul absolut al dreptului de proprietate nu presupune implicit si
libertatea absoluta in exercitarea acestui drept, care trebuie sa se Inscrie, asa cum
prevede si art. 480 C. civ. in limitele determinate de lege. ,,in spatiul libertatii
actioneazi principiul conform cdruia este permis tot ce nu este interzis de lege™’.
Aceastd norma restrictiva este justificata firesc de teoria contractualista. Pentru a fi
posibila coexistenta sociala, apararea libertatii fiecarei persoane este posibila numai
daca se face o dubld cedare de libertate. Libertatea unui individ se termina acolo
unde incepe libertatea altui membru al societatii.

Din perspectiva filozofica intre idea de libertate si ideea de contract social
se identifica doud laturi ale fiintei umane, respectiv latura individuala si latura sociala.
Intr-un spatiu al libertatii, latura individuala va prevala asupra laturii sociale, care
implicé renuntarea la libertate. Din perspectiva juridicd, s-a aratat cé ,,proprietatea
privata indeplineste, In primul rand, o functie individuald, cu o dimensiune economica
si una de garantare a libertatii persoanei... Totodatd, Tn mod indirect, proprietatea
privatd are si o functie sociald, ceea ce permite si explica restrangerea exercitarii sale
fie pentru a asigura echilibrul intre diferite drepturi de proprietate apartinand unor
proprietari diferiti, fie pentru a satisface anumite interese comunitare.”

DIFICULTATEA REGLEMENTARII. Intrucat proprietatea are caracter
perpetuu iar omul este dator cu o moarte se impune necesitatea reglementarii unui
regim al proprietatii dupa moartea titularului. Fiecare societate care recunoaste dreptul
de proprietate privata se confrunta cu problema realocarii averii acumulate, la momentul
mortii proprietarului. Cui i se cuvine aceasti avere?’ ,,Atunci cand defunctul nu
lasa vreo dispozitie prin care sa ordnduiasca modul dupd cum urmeaza sa fie transmisa
si Tmpartitd averea sa, legea cheamd la mostenire pe rudele de singe si aceasta
pentru un indoit motiv: afectiunea presupusa a defunctului si consolidarea familiei
prin conservarea bunurilor mostenite.”'® Atat criteriul dup care sunt chemate rudele
cat si motivul pentru care sunt alese au suferit de-a lungul timpului diferite modificari.
Intotdeauna insa legiuitorul a previzut un regim al mostenirii care si nu permiti
abandonul ei, prin dispozitiile care guverneaza mostenirea legala.

Dreptul de proprietate privatd nu este un simplu drept subiectiv civil, ci si
un drept fundamental, consacrat atdt in Constitutia Romaniei cat si in tratatele
internationale care reglementeazd drepturile omului. Este definit asadar un cadrul
normativ caracterizat prin libertate, in care restrictiile trebuie sa fie justificate fie
prin necesitatea respectarii drepturilor altor persoane, fie pentru a satisface interese
de ordine publica.

Libertatea testamentara, prelungire a dreptului de proprietate prin caracterele
acestuia, este de asemenea supusa restrictiilor legale. In sistemul nostru de drept,
,succesiunea testamentard, adica cea care este reglementata de insusi de cujus, este
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ingradita de lege printr-o serie de restrictii, dintre care cea mai importantd este
institutia rezervei”''. In alte sisteme de drept, in care libertitile cetitenesti sunt de
asemena consacrate, libertatea testamentara este limitata in diferite grade. Nu putem sa
nu reflectaim asupra echilibrului, sau proprortionalitdtii extrem de dificil de gasit
dintre concesiile facute in ceea ce priveste functia individuala a proprietatii si interesele
particulare sau sociale aparate.

Reglementarea dreptului de a dispune asupra bunurilor aflate in proprietate
privatd se inscrie pe o paletd larga, inregistrand pendulari intre libertatea testamentara
absoluti si institutia rezervei succesorale, intr-o forma sau alta a sa. Intrucat reglementarea
libertatii testamentare, respectiv a rezervei, nu se poate intemeia decat la nivel de
principiu pe teoria contractului social, trebuie sa apreciem proportionalitatea restrictiilor
libertatii testamentare in functie de contextul fiecarui sistem de drept.

In sectiunile urmitoare ne propunem o analizd istoricid si comparati a
fundamentelor rezervei succesorale 1n incercarea de a trage niste concluzii asupra
reglementérilor actuale si diferentele care le aseaza uneori la extreme diferite. Deoarece
temeiurile limitdrii dreptului de a testa au evoluat impreuna, cu, sau derivat din
fundamentele dreptului de mostenire, am ales sa le tratam laolalta.

III. DREPTUL ROMAN. Dreptul roman constituie originea reglementarii
succesorale atat in sistemele de drept europene, cat si in cele care se inspira sau
deriva din acestea. Desi pe parcursul evolutiei sale a suferit numeroase si profunde
modificari pentru a ajunge la formele existente astazi, o analiza istoricd inclusiv a
acestor alterari ne conduce inevitabil Tnapoi in dreptul roman.

Mostenirea legala, sau mostenirea ab intestato 1si gaseste originea in obiceiurile
gentilice care atribuiau bunurile cogentililor dupa principiile rudeniei materne in
primé faza urmand a fi consacrata ulterior rudenia paterna in acest scop.

A. FUNDAMENTUL RELIGIOS AL SUCCESIUNII. in perioada de dez-
voltare a societdtii romane, familia era constituitd din persoanele care se aflau sub
stapanirea sefului de familie, lucrand si triind impreuna. La moartea lui pater familias
locul sau era luat de catre unul din mostenitorii sai de sex masculin. Desi parintele de
familie avea dreptul de a decide in ceea ce priveste proprietatea, aceasta apartinea
intregii familii, despre care se credea cd nu moare niciodata. Din proprietatea familiala
ficea parte si locul unde se desfisura cultul strimosilor. In consecintd, initial din
considerente religioase, proprietatea trebuia pastrata in familie.

Pentru a Tmpiedica Intoarcerea bunurilor casei sau domus-ului sub controlul
gintii, parintele de familie fara succesori apeleaza initial la adoptie, pentru ca puteau
mosteni doar cei aflati sub puterea lui pater familias." ,Religia prescrie ca bunurile si
cultul fiecarei familii sd nu poata fi despartite si ca grija sacrificiilor sa fie intotdeauna
in sarcina celui care culege mostenirea.” Raportat la contextul prezentat de Cicero
prin afirmatia de mai sus, s-a observat legatura fireasca dintre grija aratata fata de cultul
familiei i mostenire.”” Nu se pot gisi candidati mai potriviti pentru exercitarea
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sacrei indatoriri de familie decat cei care detin o legiturd de rudenie cu predecesorii
onorati prin intretinerea cultului.

Conceptul de rudenie era diferit la acea vreme fata de cel cunoscut astazi.
Elementul determinant de legaturd era puterea. Rudenia se caracteriza prin controlul
detinut de acelasi sef de familie si era cunoscuta in dreptul roman ca ,,rudenie agnatica”,
cuprinzand pe cei care au fost sub puterea aceluiasi parinte pana la moartea lui, dar
si pe cei care ar fi fost sub aceeasi putere, daca pater familias ar fi trdit la infinit.
Legea celor XII table, in reglementarea succesiunii legale, atestd importanta rudeniei
agnatice 1n transmisiunea patrimoniald a bunurilor familiale, instituind ca prima clasa
de mostenitori pe cei care erau heredes sui sau agnatii privilegiati. Acestia culegeau
mostenirea, Inldturdnd alte persoane de la succesiune. Denumirea de heredes sui
(proprii lor erezi) se datoreaza faptului ca succesiunea parintelui de familie cuprindea
in realitate patrimoniul intregii familii agnatice, astfel incat membrii acesteia ,,dobandeau”
prin mostenire propriul patrimoniu. in consecinti, devolutiunea avea initial ca temei
puterea, si nu legitura de sange, care va fi introdusd pe cale pretoriana ulterior. In
baza rudeniei agnatice, vor fi exclusi de la mostenire copii emancipati si alte rude
de sange (cognatii) pe de o parte, insda va mosteni sotul supravietuitor.

B. FUNDAMENTUL ECONOMIC. Legea celor XII table instituie regula
uti legassit, ita ius esto (ce s-a dispus prin testament sa fie considerat lege). Pater
familias, singurul care are dreptul de a dispune asupra bunurilor familiale, detine,
pana in primele timpuri ale republicii, libertate testamentara absoluta. Seful de familie,
impreuna cu toti cei care traiau sub autoritatea sa (copiii, sotia, sclavii in ordnduirea
sclavagistd) constituiau in fapt o comunitate de munca in scopul asigurarii traiului
membrilor ei. Libertatea testamentara deplind ofera sefului de familie un mijloc de
a mentine unitatea si disciplina grupului familial, avand puterea de a pedepsi prin
exheredare sau a recompensa prin instituire de erede pe cei care urmau sa-i culeaga
mostenirea. In aceastd forma a sa, dreptul succesoral isi fundamenteaza normele pe
ratiuni de naturd economicad, constituind un sprijin pentru supravietuirea familiei.

C. LEGATURA DE SANGE. Dreptul pretorian consideri necorespunzitoare
reglementarea civild care nu tine seama de rudenia de sange si modifica ordinea in
care mostenitorii vor fi chemati la succesiune. In prima clasi de mostenitori, stabilita
pe cale pretoriana, se regasesc descendentii (/iberi), adica atat cei care se afla in puterea
defunctului, cat si cei emancipati sau dati in adoptie daca nu se mai gasesc in familia
adoptivd. A doua clasd de mostenitori se compune din agnati sau legitimi, care
mostenesc in lipsa de descendenti. Daca lipsesc si acestia, in clasa a treia, pretorul
instituie rudele de sange, sau cognati. In cele din urma, daci nu se gisesc mostenitori
din primele trei clase, pretorul va chema la mostenire pe sotul supravietuitor.'*

Incd din ultima perioada a republicii, urmare a cuceririlor romane si a
bogétiillor nou dobandite, coeziunea familiei nu mai conditioneaza supravietuirea
membrilor sdi, nemaifiind celula de bazd a productiei de bunuri materiale. Ca o
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consecinta a acestui fapt, puterea sefului de familie scade iar familia incepe sa se
destrame.” In dreptul imperial legitura de singe incepe si fie recunoscuti ca
fundament al dreptului succesoral prin senatus-consultele Terullian si Orfitian care
cheama mama la succesiunea copiilor si copiii la succesiunea mamei. Prin novelele
118 si 127, imparatul Iustinian pune bazele unui drept succesoral bazat exclusiv
pe principiul cognatiunii, chemand succesorii la mostenire in urmatoarea ordine:
descendentii, ascendentii, fratii si surorile bune si copiii lor, fratii si surorile cosangvini
sau couterini si copiii lor, si in cele din urma, colateralii.

INDATORIREA MORALA FATA DE MEMBRII FAMILIEL Un vechi
obicei roman Indatoreaza pe testator sa lase rudelor apropiate cel putin o parte din
bunurile mostenirii, in considerarea faptului ca patrimoniul familial reprezintd rezultatul
muncii tuturor membrilor familiei. Aceasta obligatie, fiind de naturd morala isi pierde
din eficientd 1n noile conditii sociale. Precaritatea legaturilor de familie in ultima
perioada a republicii si in vremea imperiului se reflectd in dezmosteniri scandaloase si
instituiri de mostenitori determinate de adulari si coruptie.'®

In timp, pentru ca averea familiald si ramana in marile familii, in statul
roman, practica judiciara catalogheaza testamentul prin care defunctul nu lasa nimic
rudelor apropiate ca fiind incompatibil cu cele mai elementare indatoriri morale —
officium pietatis - si declara ca un astfel de testament nu poate fi decat opera unui
nebun. Inci din acea perioadi nebunii erau lipsiti de capacitate testamentara activa, iar
testamentele acestora erau considerate nule, devolutiunea urmand cursul stabilit de
lege. "’

Mijlocul procedural prin care se infaptuia acest lucru era actiunea rudelor
lezate, numita querela inofficiosi testamenti. Aceasta actiune putea fi intentatd de
ascendenti, de descendenti si de frati si surori, daca ultimii au fost dezmosteniti in
favoarea unor persoane socotite nevrednice (cum erau considerati gladiatorii, infamii,
etc). Avand 1n vedere persoanele care puteau actiona Tmpotriva testamentului prin
querella nu putem sa nu observam adaptarea vechiului obicei roman la noile fundamente
succesorale. Datoritd numarului nefiresc de mare al testamentelor anulate, s-au impus
in timp si alte conditii. Astfel apare notiunea de quarta legitima care este o prima
forma a rezervei din dreptul nostru. Asemenea rezervei, legitima asigurd un minim
de protectie a mostenitorilor legali, indrituindu-i la dobandirea a cel putin un sfert
din mostenirea legald ce li se cuvenea. Sanctiunea incélcarii acestui drept de
mostenire era insa nulitatea testamentului.

In acest fel, testatorul considerat conform criteriilor legii romane perfect
capabil de a-si exprima ultima vointa era declarat nebun exclusiv datorita continutului
testamentului sau, iar actul devenea in consecinta nul.

Practica din epoca Dominatului, prin mai multe reforme aduse querellei,
si, ulterior, reglementarile imparatului [ustinian, aduc institutia legitimei aproape de
forma actuala a rezervei succesorale din dreptul romanesc, stabilind minutios clauzele
de valabile de dezmostenire si cuantumul acesteia raportat la numarul copiilor. [ustinian
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instituie o noud sanctiune pentru incalcarea rezervei sub forma unei actiuni personale
in completarea acesteia, pentru mostenitorul care, prin testament a primit o parte,
indiferent de dimensiunile acesteia, din succesiune. Corelativ completarii acestei cote
are loc reductiunea liberalitatii. Acest mijloc de completare reprezintd un prim pas inspre
relglementarea reductiunii in forma in care se gaseste notiunea in dreptul nostru.

O prima diferenta dintre institutia rezervei si legitima romana se manifesta in
situatia rezervatarului, care, fiind exheredat, trebuie sa apeleze tot la guerella inofficiosi
testamenti pentru a fi instituit erede. Se poate deduce din aceastd reglementare ca
invocand legitima nu se invoca un drept ce decurgea din calitatea de mostenitor ci unul
derivat din rudenie. Pentru a se sublinia distinctia, in doctrina, dreptul beneficiarului
legitimei nu este considerat un drept succesoral propriu-zis — pars hereditatis — ci
un drept de creanta contra succesiunii — pars bonorum.

In dreptul novelelor, desi mijlocul la care era indreptitit succesibilul
dezmostenit este querella, efectele acestei actiuni sunt similare cu cele ale reductiunii,
eredele fiind obligat s respecte toate dispozitiile testamentare (care nu mai sunt
sanctionate prin nulitate) in limitele cotitétii disponibile, cu mentiunea ca reductiunea
in aceasta forma a sa se realiza prin echivalent. O a doua diferenta a fost eliminata
in constitutiile imperiale prin extinderea efectelor querellei asupra liberalitatilor mortis
causa si la donatiile intre vii (querella inofficiosae donationis, dotis, etc.)'® in scopul
protejarii legitimei. Desi Indatorirea testatorului (care constituie ratiunea limitarii
ultimei sale vointe) se baza pe eforturile comune depuse de mostenitorii legali in
realizarea patrimoniului, la drepturile obtinute prin querella inoficiosi testamenti au
acces rudele de sange ale defunctului, care nu au neaparat vreo contributie la averea
familiei. In acest fel se evidentiaza inci o data transferul inregistrat in fundamentarea
transmisiunii succesorale de la considerentele Intemeiate pe rudenia agnatica Inspre
rudenia cognatica, sau de singe.

Dobandind un simplu drept de creantd, rezervatarul nu mai este considerat
continuatorul persoanei defunctului astfel incét obligatia sa de a plati datoriile succesiunii
este restransd la cuantumul rezervei sale. Dreptul la rezerva fiind considerat un drept
personal si nu unul succesoral era platit prin echivalent si nu in natura. Dreptul
succesoral modern isi regaseste intr-un fel sau altul originea in normele dreptului
roman in ciuda evolutiei sociale din cursul ultimelor doud milenii.

IV. SISTEMELE DE DREPT CIVIL. DREPTUL FRANCEZ. Rezerva
legitima reglementata de Iustinian este adoptatd aproape fard modificari in sudul Frantei
unde se aplicd dreptul scris. In celelalte regiuni franceze, de drept cutumiar, institutia
rezervei sufera profunde modificari influentate de vechile traditii germane. Dreptul de
dispozitie al testatorului se reduce la a cincea parte din bunurile pe care el insusi le-
a dobandit prin mostenire de la antecesorii sdi. Rezerva profita doar descendentilor
iar masa succesorald nu cuprinde si liberalitatile facute in timpul vietii de catre
defunct.
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In doctrina franceza'® au fost subliniate extrem de elocvent mecanismele
celor doua sisteme raportat la reglementarea rezervei. Pe de o parte, dacd, transmisiunea
succesorala se fundamenteaza pe consideratii de ordin economic sau psihologic, ne
aflam in prezenta modelului succesiunii testamentare. In consecinti, dreptul de a
stabili succesorii trebuie atribuit lui de cujus. Rezerva limiteaza o vointa care la inceput
constituia o regula suverana, dar care ulterior este limitatd prin /egitima pentru a nu
prejudicia rudele apropiate. Aceasta constituie o exceptie de la principiul liberatii
testamentare, principiu a carui expresie se restrange la cotitatea disponibild. Se subliniaza
diferente intre calitatea de rezervatar, care deriva din rudenie, si calitatea de succesor,
care deriva din vointa defunctului. Rezerva prezinta astfel o anumita asemanare cu
obligatia alimentara, care este cea mai tangibila expresie a indatoririlor de familie.
Reglementata astfel, institutia a fost preluata in sistemele de drept scris in care dreptul
roman prevala. In calitate de creditor al unei obligatii de asistentd, beneficiarul
legitimei era indreptétit la parte din activul net succesoral, insé intr-un fel separat
de succesiune: dreptul sdu are o naturd mai degraba alimentara decat succesorala.
Legitima se acorda numai rudelor apropiate (descendenti, ascendenti, si in anumite
conditii colateralilor), si care nu o culegeau 1n calitate de erezi deoarece aceastd calitate
apartinea doar celor instituti de catre defunct. Ea poarta asupra unei fractiuni din bunurile
dispunatorului, fard a se distinge intre bunurile mostenite de acesta de la membrii
familiei sale i bunurile achizite — aceasta fractiune a variat ca intindere, fara insa a
depasi jumatate. Legitima purta atat impotriva legatelor cat si impotriva donatiilor.

Pe de alta parte, dacd mostenirea dobandeste o justificare familiala, fiind
consideratd un instrument de coeziune familiala, rezultd nu doar faptul ca succesiunea
legala va constitui principiul, dar si existenta rezervei devine cat se poate de fireasca.
Pentru ca mostenirea, ajunsa in mainile unui strdin de familie, nu isi Indeplineste
functia, legea este cea care trebuie sa desemneze succesorii, i asta Tn mod imperativ.
Astfel, in cadrul acestui sistem, departe de a zaddarnici principiul transmisiunii
patrimoniale, acesta este revigorat: conservarea bunurilor in cercul familial garanteaza
functia mostenirii, care este aceea de a uni persoanele legate in vreun fel de bunuri.
Rezerva devine astfel principiul in vreme ce cotitatea disponibila reprezintd exceptia.
Decurge de aici in mod firesc legétura indisociabila dintre calitatea de rezervatar si
cea de mostenitor: rudenia justifica Intotdeauna vocatia succesorala si caracterul de
ordine public al rezervei. In vechiul drept, in statele de drept cutumiar, rezerva
constituia o parte din succesiune — fiind astfel pars hereditatis si nu pars bonorum.
Drept urmare, trasaturile rezervei cutumiare au fost opuse fata de ale legitimei. Ea se
acorda tuturor mostenitorilor, Insa nu se putea pretinde de cétre renuntitori. Purta doar
asupra bunurilor de origine familiala, excluzand bunurile achizite, insd cuprinde din
acestea patru cincimi. Rezerva protejea mostenitorii numai impotriva legatelor, nu
si Impotriva donatiilor, Insa acestia dobandesc intotdeauna bunurile in natura.

Modificarile dreptului succesoral efectuate dupa revolutia franceza reprezinta
o reactie plind de subiectivism fatd de vechiul regim al privilegiilor nobiliare.
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Codul civil francez de la 1805, elaborat dupa linistirea apelor, se inspirad
atat din dreptul roman cét si din dreptul cutumiar aplicat in anumite regiuni ale tarii
utilizand totodata si o anumitd doza de empirism 1n utilizarea mecanismelor provenite
din cele doua sisteme. S-a subliniat® ca in aceastd reglementare se inscrie intre cele
trei fundamente principale ale sistemelor precedente, incluzand reglementarea survenita
ulterior revolutiei: indatorirea fatd de familie din dreptul scris, conservarea bunurilor in
cadrul aceleiasi familii din dreptul cutumiar si 0 minima egalitate in ceea ce priveste
descendentii, castigata in contextul revolutionar.

Rezerva reglementata in Cod profita descendentilor si parintilor, protejandu-i
atat Tmpotriva liberalitdtilor testamentare, cat si celor facute In timpul vietii de catre
defunct. Cotitatea disponibild putea fi ldsatd unuia dintre mostenitori. Un aspect
interesant 1l constituie faptul ca In noua reglementare, rezerva succesorala devine parte
din mostenire. Rezervatarul poate invoca acest drept numai in calitate de mostenitor,
iar dacd renuntd la succesiune, fiind considerat un tert strdin de mostenire, va
pierde dreptul de rezerva. Modificarea caracterului rezervei indica si o schimbare a
fundamentului transmisiunii succesorale. Familia nu mai este organizata sub stapanirea
sefului de familie, iar mostenirea ldsatd de acesta nu mai reprezintd continutul
patrimoniului familial la care au contribuit rezervatarii. Caracterul de pars hereditatis
al rezervei reprezintd amprenta dreptului cutumiar asupra Codului civil francez si
isi are originea in dreptul german care consacra coeziunea familiei. Facand parte din
mostenirea succesorald, rezerva nu mai este un drept de creantd al mostenitorului
indreptatit sa o invoce, ci se transforma intr-o limitare de ordine publica a libertatii
testamentare a defunctului.

Situatia sotului supravietuitor prezinta deosebita relevanta in ceea ce priveste
studiul fundamentelor reglementarii succesorale. Acesta a avut, pentru o lungé perioada
de timp, o soartd vitregd din punct de vedere al mostenirii. Legaturile de sange, au
surclasat legaturile instituite prin cdsatorie pana la 3 decembrie 2001. De-abia prin
reforma succesorala care intrd in vigoare la 1 iulie 2002, sotul supravietuitor dobandeste
noi drepturi asupra succesiunii. In concurs cu descendentii proveniti din cisitoria
sa cu defunctul, sotul poate opta intre a culege proprietatea unei patrimi din averea
lasatd si uzufructul intregii mosteniri. in situatia in care averea defunctului este de
dimensiuni reduse, iar o patrime este insuficientd pentru ca sotul supravietuitor sa-si
pastreze modul de viata, el poate alege uzufructul mostenirii. Acesta se poate transforma,
in orice moment, intr-o rentd viagera sau intr-o suma de bani, la propunerea sotului
supravietuitor sau a altui mostenitor, printr-o conventie intre acestia. Transformarea nu
va impiedica exercitarea dreptului de abitatie asupra casei de locuit. Se asigurd
astfel o mai mare adaptabilitate la contextul existent in fiecare cauza, in beneficiul
direct al sotului supravietuitor.

Se poate observa de asemenea prioritatea acordatd sotului supravietuitor
in raport cu alte rude decat descendentii si parinti. In situatia in care defunctul nu
lasa nici descendenti nici parinti, sotul supravietuitor, inlaturand in totalitate colateralii
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privilegiati si celelalte clase de mostenitori, este indreptatit s dobandeasca intreaga
succesiune. Mostenitorii Inlaturati nu sunt lipsiti total de drepturi asupra mostenirii
defunctului. In cazul in care mosteneste singur, sotul supravietuitor trebuie si returneze
fratilor si surorilor defunctului jumatate din bunurile mostenite sau dobandite prin
donatie de acesta de la parintii lor comuni, cu conditia ca aceste bunuri sa se
regaseascd in naturd la masa succesorald. De asemenea, este prevazuta situatia in
care defunctul lasa un singur parinte si alti ascendenti aflati in nevoie. In acest caz,
ascendentii ordinari vor avea un drept de intretinere impotriva succesiunii, daca de
cujus nu prevede altfel.

La decesul unuia dintre soti, celdlalt sot are dreptul s rdména in locuinta
pe care o ocupa cu titlu de locuinta principald la momentul deschiderii succesiunii si sa
se foloseasca de mobilierul casnic indiferent daca respectiva locuinta apartinea
ambilor soti sau doar celui predecedat. Mai mult, daca sotul supravietuitor locuia la
momentul decesului in chirie, plata acesteia cade in sarcina mostenirii. Aceste
drepturi sunt sustrase in mod expres®' aplicarii normelor de drept succesoral, fiind
considerate efectul direct al casatoriei. Avand izvoare diferite, dreptul temporar de
abitatie si folosintd a mobilei si partea cuvenitd cu titlu de mostenire se vor cumula
in patrimoniul sotului supravietuitor. Un nou izvor de drepturi asupra patrimoniului
unei persoane la decesul acesteia, relevd un nou fundament al transmisiunii, care a
fost denumit in doctrina ,,afectiune prezumata”.

Dreptul permanent de abitatie previazut de Codul francez se poate naste
doar daca defunctul nu a dispus altfel. Pe perioada unui an de la momentul decesului si
in aceleasi conditii, sotul supravietuitor isi poate exprima optiunea de a pastra dreptul
de abitatie, respectiv de folosinta a mobilei din locuintd pentru intreg restul vietii sale.
Acest drept permanent desi izvoraste din succesiune nu-i respectd intocmai regimul
general, operand derogari in beneficiul sotului supravietuitor. Astfel, art. 765, alin. 1,
C. civ. Fr. arata ca valoarea dreptului de abitatie se va deduce din valoarea partii de
mostenire cuvenitd sotului supravietuitor. Daca valoarea partii de mostenire cuvenita
sotului depaseste valoarea drepturilor de abitatie si folosinta, mostenirea sotului va
fi completata. Daca insa raportul dintre cele doua este invers, sotul supravietuitor nu va
fi tinut la completarea masei succesorale cu diferenta de valoare. Prin conventie cu
ceilalti mostenitori, sotul supravietuitor poate converti dreptul de abitatie si dreptul
de folosinta intr-o renti viagera sau intr-o anumiti suma de bani. In dreptul francez, in
sarcina succesiunii cade in plus si plata Intretinerii sotului supravietuitor care se afla in
nevoie. Aceasta este datoratd de toti mostenitorii defunctului, si inclusiv de legatarii cu
titlu particular, in cazul 1n care restul mostenirii nu este suficient.

Se poate constata ca in general legea franceza prevede posibilitdti mai
largi si solutii diverse pentru sotului supravietuitor. Dacé insd defunctul apreciaza altfel
afectiunea pe care o poartd mostenitorului sau, el 1si poate lipsi sotul de mostenire,
acesta beneficiind de o rezerva succesorald de o patrime numai atunci cand la mostenire
nu se gasesc ascendentii sau descendentii defunctului.
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Modificarile aduse exprima pe de o parte recunoasterea legaturii dobandite
prin casatorie iar pe de altd parte o recunoastere a aportului comun al sotilor in
acumularea averii familiale, astfel incat prevederile legale creaza cadrul juridic in
masurd sd asigure pe cat posibil sotului supravietuitor continuitate in ceea ce priveste
modul de viata. Pe de alta parte, prin consacrarea dreptului de rezerva al sotului
supravietuitor numai in lipsa descendentilor sau parintilor defunctului, se pastreaza
prevalenta legaturii de sange fata de orice alt tip de legaturi. Progresul inregistrat
inséd in ceea ce priveste sotul existd, fara indoiala, si se fundamenteaza pe afectiunea
prezumatd a defunctului.

In ceea ce priveste rudele de singe indepirtate de sot de la mostenire, prin
regimul instituit se evidentiaza slabirea importantei legaturii de sange, in raport de alte
fundamente regasite in realitarea sociala (afectiunea prezumata, contributia comuna).

Totusi, mostenirea va asigura Intretinerea rudei de sange aflatd in nevoie.
Pe de alta parte, sotul supravietuitor chemat singur la mostenire va preda jumatate
din bunurile mostenite de de defunct de la succesiunea parintilor, rimase in natura,
fratilor si surorilor sotului predecedat. Se mentine astfel, desi rezidual, ideea pastrarii
bunurilor in cadrul familiei cognatice.

DREPTUL ROMAN. Transmisiunea mostenirii, institutie striveche in
dreptul roméan, apare odata cu ,,privatizarea” proprietatii. Aceastd privatizare se facea,
in faza feudalismului timpuriu, in cadrul obstei, pe cete si mai apoi pe familii,
pentru ca doar mai tarziu sa ajunga sa se faca si pe persoane, dobandind un caracter
individualist. In oranduirea feudald, transmisiunea proprietatii este guvernati de
obiceiul pamdntului. Proprietatea trece urmasilor defunctului ca un ecou al solidaritatii
morale a familiei. In vreme ce sistemele feudale occidentale transmiteau proprietatea
terenurilor, conform regulii primogeniturii, primului fiu nascut, dreptul consuetudinar
romanesc atribuie gospodaria parinteascd mezinului, impartind celelalte bunuri intre
fratii si surorile sale. Se poate evidentia in acest obicei un fundament diferit de al
sistemelor occidentale in care prin regula primogeniturii urméareau perpetuarea familiei.
Avand in vedere speranta relativ scazuta de viata, descendentii — 1n special ultimii
nascuti — avand toate sansele de a rimane orfani inainte de a reusi sa-si creeze un rost,
prin aceasta practica parintii se asigura ca si mezinul familiei va avea dupd moartea
lor cele necesare traiului. Pe de alta parte, fiind urmatorul proprietar al gospodariei,
mezinul asigura ingrijirile necesare parintilor la batranete. Se poate concluziona ca
in dreptul roman, ca fundament al transmisiunii succesorale, primeaza solidaritatea
familiala.

Pe masura ce se accentueaza procesul de destramare al sistemului feudal,
apare transmisiunea succesorala prin testament, expresie a vointei proprietarului. Intr-o
prima forma, dreptul de a testa era limitat la cadrul stramt al familiei, respectandu-se
regula gignuntur, non scribuntur heredes (prin nastere devin mostenitori, nu prin
inscrisuri). Nevoia pastrarii pamantului — cea mai importanta parte a mostenirii — in
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limitele comunitatii familiale, ficea ca transmisiunea pentru cauza de moarte s asigure
mentinerea imobilelor in mainile urmasilor. De aceea solidaritatea, ,,in aparenta
morald, in realitate economici a familiei’> in aceasti fazi, nu permite aparitia
testamentului in favoarea unui strain de familie.

Cadrul familial al libertatii testamentare a fost extins la biserica si la
domnul tarii, care, in scopul asigurdrii avutului bisericesc respectiv patrimoniului
domnesc, apar ca cei mai mari sustindtori ai dreptului proprietarului de a dispune de
bunurile sale prin actul de vointa si in favoarea persoanelor care nu fac parte din aceeasi
familie. Astfel, intr-o prima faza, in lipsa de urmasi sau in dorinta de a-i exhereda,
testatorul dispunea transmiterea dreptului de proprietate bisericii, la moartea sa.
Fundamentul religios apare ulterior celui economic in dreptul nostru si este manifestat
prin testamente de diverse forme. In paralel cu testamentul in favoarea bisericii, dreptul
consuetudinar roméanesc recunoaste §i institutia religioasd numita ,,partea sufletului”.
Cei care isi presimteau sfarsitul, obignuiau si lase, cu ,,limba de moarte” sau ,,diata”, o
parte din avutul lor, fie unei rude, fie unui strdin de familie, fie chiar bisericii,
pentru a i se asigura cele necesare inmormantarii si pomenirii. Biserica insasi veghea la
respectarea ultimei vointe a defunctului. Ca mijloc suplimentar de protectie a dispozitiilor
testamentare, se intdlneste in cuprinsul actului de ultima vointi, blestemul.”

In dreptul roman, considerente religioase au ficut ca mostenirea legala s
preceada celei testamentare. Destramarea vechilor mentalitati, a reclamat unele limitari
ale libertatii de a dispune mortis causa — pentru conservarea proprietatii familiale.
Putem observa ca in dreptul roman, dezvoltarea libertatii testamentare se Intemeiaza
pe aceleasi ratiuni, doar ca luate in ordine inversa. In dreptul roman, succesiunea ab
intestato a fost cea dintéi practicatd, pentru a mentine bunurile devalmasie in familie.
Libertatea de a testa, stimulata de biserica, apare 1n scopul intretinerii cultului funebru,
personal de aceastd data si nu al familiei.”* Putem realiza prin aceastd comparatie
importanta pe care contextul social o reprezinta in reglemetarea dreptului succesoral.

Izvoarele dreptului romén in secolul al XVIII-lea constau atit in legea
bizantina sau pravild, cat si in obiceiul pamantului. Pe de o parte, in demersurile
romanesti de codificare se utilizau surse bizantine, iar pe de alta s-a aplicat legea
cutumiara sau obiceiul pamantului, care desi nu a fost vreodata confirmatd de domnitor,
niciodata codificata, studiata de invétati sau predatd ca atare In academiile vremii
prezenta tocmai avantajul transmiterii sale orale, intr-o societate in care scrisul nu
era la indemana oricui. Confruntati cu neajunsurile unor sisteme legale multiple
dupa jumatatea secolului al XVIII-lea, domnii au luat primele méasuri de unificare a
acestora si au procedat la o reforma generala a normelor si procedurilor judiciare.
in 1814, inaltul magistrat Andronache Donici a elaborat un nou ,,Manual de drept civil”
— o sistematizare a normelor juridice aplicate — intemeiat pe Basilicale si Obiceiul
pamantului. Usor de utilizat, el s-a bucurat de o larga folosintd pana in 1685. Din
porunca lui lon Caragea, Intemeindu-se pe legea bizantina, pe lucrarea predecesorului
acestuia, dar si pe surse occidentale (Codul civil napoleonian din 1804 referitor la
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contracte si mosteniri), juristii de la inceputul secolului al XIX-lea si un Sfat de
obste convocat in 1818 au elaborat si aprobat celebra lucrare cunoscuta sub numele
de Legiuirea lui Caragea, in vigoare pana la promulgarea noului Cod civil din 1865. in
1817, Scarlat Calimach a promulgat un cod cuprinzator — Codul Calimach — bazat pe
izvoarele traditionale, dar in mare masura si pe codurile occidentale. Fiind redactat
in limba greaca (abia in 1838 a fost tradus in limba roména), a avut o mai restransa
utilizare.

In Transilvania, s-au impus izvoare cu o larga aplicare in perioada stipanirii
habsburgice: hotararile dietale (dintre care Articuli novellaris dintre anii 1744-1748 si
Articuli provisionalis, 1791-1792), si alte legi civile, penale, financiare si comerciale.

Astfel, dreptul roman scris” in care se disting deja puternice influente
romane a precedat adoptarea in bloc a Codului civil francez. In materie de exheredare
si rezerva succesorald, Manualul lui Andronache Doinici, folosit in Moldova pana
la jumatatea secolului XIX recunoaste ca mostenitori rezervatari pe descendenti si
parinti, ,,iar fratii numai dacé cei oranduiti de testator sunt netrebnici si necinstiti.
Testamentul este nul daca 1i omite pe cei chemati dupa dreptate la mostenire sau 1i
omite nemotivat. in Legiuirea Caragea, descendentii si ascendentii sunt rezervatari si
nu pot fi dezmosteniti de cotele expres prevazute, sub sanctiunea ineficacitatii partiale
a vointei testatorului. Exheredarea poate avea totusi loc pentru anumite motivele
stabilite de legiuitor.

Codul civil preluat in 1865 din dreptul fancez a suferit pana in prezent
putine modificdri In materia rezervei succesorale, acestea privind In principal
drepturile de rezervi ale sotului supravietuitor. In vechea reglementare, Codul civil
acorda sotului supravietuitor un drept de mostenire, dar el era chemat numai dupa
rudele de gradul XII ale defunctului, potrivit art. 652 C. civ., raportat la art. 676 C. civ,
intrucat regula care guverna succesiunea era cea a legaturii de singe. Recunoasterea
dreptului de mostenire in acest mod, desi reprezintd un progres teoretic, are extrem
de rare aplicatii practice. Prin Legea asupra impozitului progresiv pe succesiuni
din 28 iunie 1921 a fost modificat, implicit, art. 676 C. civ., limitandu-se la patru
gradul pand la care rudele defunctului aveau vocatie succesorald legala, asa incat
sotul supravietuitor venea la mostenire dupa rudele de gradul IV ale defunctului.
Totodata, prin art. 1279 C. civ. se recunostea sotiei supravietuitoare dreptul de a cere,
pentru cursul anului de doliu, fie dobanzile ori fructele dotei sale, fie alimente din
succesiunea defunctului. De asemenea, in cursul anului de doliu, locuinta si hainele
de doliu ale sotiei supravietuitoare erau procurate din succesiunea defunctului. Prin
exceptie, legiuitorul de la 1864, prin art. 684 C. civ., a recunoscut vaduvei sarace un
drept de mostenire asupra averii sotului. Astfel, in cazul in care la succesiune veneau
descendentii, viduva siraca avea un drept de uzufruct asupra a 1/3 din mostenire, daca
venea in concurs cu un singur descendent, sau asupra unei portiuni virile (o parte
egald cu cele atribuite descendentilor) din mostenire, dacd venea la mostenire in
concurs cu doi sau mai multi descendenti. ,,Dreptul de mostenire recunoscut prin
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art. 684 C. civ. vaduvei sarace in averea sotului sdu nu este conditionat de o stare
de saracie absoluta care ar lipsi-o de orice mijloace materiale, ci de o stare de saracie
relativa care nu i-ar permite continuarea traiului in conditii cat mai apropiate de acelea
din timpul casatoriei, stare de saracie care tocmai din aceastd cauza urmeaza sa fie
examinata in fiecare caz, in raport cu felul de viata al sotilor, cu starea lor sociala si cu
averea barbatului”*®. Daca analizim conditiile acestui drept de mostenire, asigurarea
continuitdtii traiului nu exprima neaparat o recunoastere a legaturii matrimoniale.
Protectia asigurata prin art. 684 ii este destinatd exclusiv femeii care Tn urma mortii
sotului sau isi vede substantial modificat modul de viata, intrucat forta economica a
familiei era Inca asiguratd de barbat. Un argument in plus poate fi considerat faptul
ca vaduva saracd nu avea drept de rezerva. Prin Legea din 21 decembrie 1916 s-a
recunoscut vaduvelor de rdzboi un drept de mostenire in plina proprietate, care era
de o treime 1n caz de concurs cu un descendent, de o patrime daca venea in concurs
cu doi sau mai multi descendenti, de jumatate din succesiune dacé venea in concurs
cu ascendentii si colateralii, iar in lipsa rudelor in linie directa de orice grad si a
rudelor colaterale ale defunctului pana la gradul XII (gradul IV, dupa adoptarea Legii
privind impozitul progresiv pe succesiuni din 28 iulie 1921), sotia supravietuitoare
mostenea intreaga avere. Totodata, legea prevedea ca aceste drepturi ale sotiei nu se
puteau exercita decit asupra cotitatii disponibile, dacd venea in concurs cu mostenitori
rezervatari. De asemenea, legea prevedea un drept de abitatie in cazul in care succesiunea
nu trecea de 10.000 lei si cand cuprindea si o casa. De asemenea, vaduva de razboi nu
era rezervatard. Prin Legea nr. 609 din 1 iulie 1941 s-a recunoscut vaduvelor de razboi
un drept de mostenire in plina proprietate egal cu o parte de copil, dar fara a depasi
1/3 din succesiune, atunci cand venea la succesiune 1n concurs cu descendentii, si de
1/2 din succesiune, dacéd vine 1n concurs cu ascendentii sau colateralii privilegiati.
In absenta acestor mostenitori, viduva de rizboi mostenea intreaga avere.

In prezent, in Romania, drepturile sotului supravietuitor sunt reglementate
de prevederile Legii 319/1944, care imbunititeste situatia acestuia®’, conferindu-i
in plan juridic un statut mai aropiat de cel pe care il ocupa deja in plan social. Conform
reglementdrilor actuale, sotului supravietuitor 1i sunt recunoscute trei categorii de
drepturi: drepturi de mostenire proprii in concurs cu fiecare clasa de mostenitori, care 1i
conferd deplina proprietate asupra unei cote-parti din mostenire si sunt calculate in
functie de clasa si gradul mostenitorilor cu care vine in concurs; un drept special de
mostenire asupra mobilelor si obiectelor ce apartin gospodariei casnice si asupra darurilor
de nunta; dreptul temporar de abitatie asupra casei de locuit. Alte particularitati
specifice mostenirii sotului supravietuitor se pot observa In materie de rezerva, respectiv
la calcularea ei, precum si in situatia special reglementata de art. 939 C.civ., cand
existd un copil dintr-o césatorie precedenta.

Desi ordinea si componenta claselor de mostenitori si principiile devolutiunii
succesorale nu diferad de cea prevazutd de noul sistem francez, acestea opereaza identic
doar in lipsa unui sot supravietuitor. in dreptul francez, sotul impiedica accesul
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ultimelor dous clase de mostenitori la succesiune. in privinta naturii juridice a dreptului
de a mosteni mobilele si obiectele gospodaresti, in prezent este adoptatd teoria
dreptului de mostenire legala cu destinatie speciala. Dintre efectele acestei teorii,
notabilad si favoriabild sotul supravietuitor, este separarea acestor bunuri de masa
de calcul din care se determina rezerva. Ca o consecintd, chiar in situatia limita in
care sotul predecedat nu are altd avere decat bunurile prevazute de art. 5, ceilalti
mostenitori indreptatiti nu vor putea opune dreptul lor de rezerva.” Transferul art.
5 din Legea 319/1944 la art. 988 al Proiectului de cod civil indreptateste sotul
supravietuitor la mobilierul si obiectele de uz casnic care au fost afectate folosintei
comune a sotilor fard a mentiona darurile de nunta. Legea recunoaste asadar sotului
supravietuitor dreptul de a-si mentine pe cat posibil modul de viata, chiar daca la
un nivel mai scazut decat in dreptul succesoral francez.

Legea nr. 319/1944 recunoaste sotului supravietuitor un drept de mostenire
legald in concurs cu oricare dintre clasele de mostenitori legali si in lipsa rudelor
din cele patru clase (art. 1), inclusiv un drept de rezerva succesorald in concurs cu
oricare din clasele de mostenitori legali si in lipsa rudelor din cele patru clase (art. 2),
un drept de mostenire special asupra mobilelor si obiectelor apartinand gospodariei
casnice si asupra darurilor de nunta (art. 5) atunci cand nu vine In concurs cu
descendentii defunctului, precum si un drept temporar de abitatie asupra casei de
locuit (art. 4). Totodata, prin art. 3 din Legea nr. 319/1944, sotul supravietuitor este
obligat s raporteze donatiile primite de la sotul decedat atunci cand vine in concurs
cu descendentii acestuia. Cu toate cd nu este ruda de sange cu defunctul calitatea de
mostenitor legiuitorul recunoaste prin noile reglementari importanta legaturii derivate
din casatorie.

Criticile aduse sistemului codului civil din 1864, datorate inechitabilitatii
ce se crea fatd de sotul supravietuitor, de necesitatea de a se tine seama de afectiunea
existenta intre soti, la fel de puternica in principiu ca si cea dintre rudele de sange,
au determinat interventia legiuitorului din 1944 care a introdus Legea nr. 319, prin care
s-au acordat sotului supravietuitor noi drepturi succesorale. In ciuda reglementrilor
care imbundtitesc soarta sotului supravietuitor, legatura de singe pare a-si pastra
importanta in dreptul roman, fapt care se poate deduce inclusiv din tehnica de
reglementare care fara a institui un sistem in care sa fie cuprins sotul supravietuitor,
se multumeste sa adauge noi reglementdri sistemului existent. Avand 1n vedere ca este
vorba despre legiuitorul din 1944, concluzia trebuie sa fie cea a cresterii importantei
legaturii matrimoniale.

Cea mai noua masura legislativa in dreptul roman este Legea de modificare
a Codului civil. In Expunerea de motive adoptata la 11 martie 2009 se spune despre
normele Codului civil ca ele raspund unor nevoi concrete si, in acelasi timp, tind sa
vina in Intdmpinarea dinamicii vietii sociale. Din urmatorul paragraf aflam insa ca
principiile care guverneaza raporturile dintre oameni sunt, in esenta lor aceleasi.
Tocmai de aceea, un cod civil oferd, prin excelenta, principii de drept constante, in
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jurul cérora se structureaza orice tip de societate, indiferent de timp si spatiu. Ne plasam
asadar, in mod oficial, in spatiul caragialianesc. Progresul sesizabil inregistrat de Codul
civil®’ in materia rezervei succesorale, se situeaza mai degraba in plan teoretic.

In primul rand, raportat la cele doua tipuri de mostenire, se poate observa
o optiune mai clar exprimatd in art. 955, alin. 1, care prevede ca “patrimoniul
defunctului se transmite prin mostenire legald, in masura in care cel care lasa
mostenirea nu a dispus altfel prin testament”. Subsidiaritatea mostenirii legale fata
de mostenirea testamentara dobandeste astfel consacrare legald expresa. Cu toate
ca aceastd modificare este una binevenita, valoarea sa ramane una de ordin formal.

Un al doilea element de noutate ar fi definitia data rezervei. Conform art.
1.086 ,,rezerva succesorald este partea din bunurile mostenirii la care mostenitorii
rezervatari au dreptul, in virtutea legii, chiar impotriva vointei defunctului, manifestata
prin liberalitati ori dezmogteniri”. Asadar, rezerva dobandeste caracter de pars bonorum.
Art. 1.102 alin. 2 prevede ca ,,legatarul chemat la mostenire si ca mogtenitor legal
isi va putea exercita optiunea in oricare dintre aceste calitafi”. Se poate nota asadar o
delimitare intre drepturile dobandite in temeiul rezervei succesorale si dreptul de
mostenire si o tendintd inspre modificarea regimului rezervei. Pentru o reald actualizare
a institutiei ar fi insa de o modificare cu mai multe implicatii practice.

VL. SISTEMELE DE COMMON LAW. EVOLUTIE ISTORICA. Primele
forme ale devolutiunii succesorale in sistemele de drept anglo-saxon pornesc de la
regula primului ndscut, in linie masculina. Fiul cel mare devenea la moartea tatalui
proprietarul terenurilor lasate de acesta. Este prefeatd inegalitatea in fata cotelor
egale de mostenire, intrucat ea presupune o sansd in plus ca unul din descendenti sa
mentind, prin averea stransd, linia familiei pentru un timp cat mai indelungat.
Regula primogeniturii nu 1si are izvorul in dreptul cutumiar anglo-saxon ci este
atribuitd cuceritorilor nordici. Pana la sfarsitul domniei lui Henry II, regula se
aplica doar militarilor, urmand a fi extinsa ulterior tuturor proprietarilor. Pana in
perioada domniei lui Edward I (1272 - 1307), daca primul néscut era predecedat,
insa lasase cel putin un descendent in linie masculind, acesta avea sd culeaga
mostenirea bunicului sau, inlaturandu-si unchii, frati mai mici ai tatalui sau.

Instantele de common law, intemeindu-se pe reglula solus Deus heredem
facere potest, non homo (doar Dumnezeu, nu omul, poate institui un mostenitor) nu
recunosc libertatea de a testa. Pentru a ocoli aceastd cutuma, parintele apela la
instrainarea bunurilor sale din timpul vietii si se supunea la toate dificultatile practice
care urmau vanzarii. In paralel, celelalte bunuri cideau in competenta instantelor
ecleziastice, care recunosteau si incurajau intocmirea testamentelor. Instantele bisericesti
aplicau legitima romana fara a deosebi intre descendentii dupa criterii de sex sau varsta.

Regula primului fiu, desi in general nepopulard, este mentinutd pana in
secolul XIV. In aceastid perioada se dezvoltd in practicd o noua institutie similara
uzufructului. Aceasta permitea practic testatorului sa lipseasca pe primul sau fiu de
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mostenirea sa printr-o dispozitie care transmitea unui tert ,,uzufructul” imobilelor
mostenirii. Cu toate cd dreptul anglo-saxon nu cunostea acest drept, instantele puteau
sa-i recunoasca efectele. Pana la inceputul secolului XVI cea mai mare parte a teritoriilor
engleze erau detinute astfel. Transmisiunea succesorald a ,,uzufructului” eluda in
acelasi timp regula primului niscut si taxele feudale.’® in 1536, Henry al VIII-lea,
lipsit de o considerabila sursa de venit, exercitd presiuni asupra Parlamentului, care
emite o lege — The Statute of Uses — prin efectele careia se revine la situatia anterioara:
Regele primeste taxele iar primul nascut dobandeste deplina proprietate a imobilelor.
Nemultumiti de restrangerea libertatii testamentare atat de ingenios castigatad, marii
proprietari de terenuri exercitd la randul lor presiuni asupra Parlamentului, astfel
incat, in 1540 este adoptat The Statute of Wills, act normativ prin care se recunoaste
dreptul proprietarului de a dispune liber asupra imobilelor pentru cauza de moarte,
cu exceptia unei treimi din terenuri urmasilor defunctului. In 1660, prin modificarea
acestui Statutului, testatorul dobandeste libertate deplina.

In ceea ce priveste devolutiunea succesorala a mobilelor, limita impusi
de legitima de origine romana cade in desuetudine. Pana la finalul secolului XVII,
fara a fi recunoscuta prin act normativ, libertatea testamentara in ceea ce priveste
bunurile mobile devine absolutd. S-a argumentat ca un rol determinant in lupta
proprietarilor de terenuri pentru libertatea testamentara absoluta a fost jucat atat de
dorinta de a asigura bunastarea tuturor descendentilor cat si de a putea inlatura pe
primul niscut de la mostenire.”’ Si in dreptul anglo-saxon se poate identifica intr-o
prima fazd importanta familiei, care trebuia sa supravietuiasca prin fiul cel mai
mare, chiar cu sacrificiul celorlalti copii. Ulterior creste importanta individului care
poate dispune de proprietate independent de orice considerente familiale.

Libertatea testamentard absoluta este respectatd si In coloniile Britanice
din America, iar pana in anul 1800, acestea abroga regula primului nascut si pentru
mostenirea legala, incompatibila cu forma republicana de guvernamant.

REGLEMENTARE ACTUALA. In Anglia, Tara Galilor, Noua Zeelanda,
Australia si unele regiuni ale Canadei functioneaza, in domeniul succesoral, asa-
numitul sistem al ,,Intretinerii familiale”. Acest sistem mentine libertatea absoluta
a testatorului de a dispune de bunurile sale pentru cauzd de moarte, insd acorda
instantelor judecatoresti autoritatea de a proteja membrii familiei, cenzurand efectele
unui testament care nu contine ,,dispozitii financiare rezonabile”, prin instituirea de
astfel de dispozitii. Familia dobandeste in contextul englez noi dimensiuni intrucat
cuprinde sotul supravietuitor, descendentii, partenerul cu care defunctul traia, fostul
sot care nu s-a recasatorit, ,,copilul familiei” (child of the family), crescut de catre
defunct, fara a exista vreo legatura de rudenie, si orice persoana care la momentul
mortii depindea financiar de de cujus. Prin stabilirea persoanelor care au dreptul la
parte din mostenirea defunctului, sistemul englez de transmisiune succesorald se
bazeaza pe legatura emotional, afectiva, dedusa din coabitare.
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In Australia, pentru solutionarea cererii, instanta trebuie sa tini seama de
contributia solicitantului la achizitionarea, conservarea sau imbunétatirea proprietatii
defunctului; de caracterul si comportamentul solicitantului inaintea si dupa moartea
testatorului; precum si de circumstante existente Tnainte si dupa moartea lui de
cujus. In cele din urma, curtea poate analiza orice alt aspect i se aduce in atentie si
considerat a fi relevant. Dreptul de a fi chemat la mostenire tine asadar, in sistemul
de common law, de rolul, afectiv sau economic, pe care o persoana il joaca efectiv
in viata testatorului, fard a prezenta importantd covarsitoare relatiile de rudenie.
Astfel, in lipsa testamentului, regulile de mostenire legala vor atribui bunurile
defunctului rudelor sale apropiate, in considerarea afectiunii prezumate care le
leaga de defunct, iar in prezenta unui act de ultima vointa, testatorul poate rasturna
aceastd prezumtie §i odatd cu ea sarcina probei. Mostenitorul prezumtiv (calitate
necesara la contestarea testamentului) este 1n sistemul anglo-saxon cel care trebuie
sa faca dovada nedreptitii careia i-a cazut victima.

Prin comparatie cu aceste reglementari, nu putem sa nu observam folosirea
improprie a notiunii de ,prezumtie de afectiune” in dreptul nostru. In cazul in care
testatorul instituie un legatar universal, contrazicand direct aceasta prezumtie, va fi
suficient ca rezervatarii sd accepte mostenirea pentru a reduce efectele vointei
defunctului. Consideram ca 1n aceste conditii este vorba mai curdnd de o ,,0bligatie
de afectiune”. Ca un dezavantaj al sistemului anglo-saxon se prezintd faptul ca
judecidtorul devine un ,testator surogat”, ajustand vointa testatorului real la situatia
familiald. Rolul extrem de important al instantei in devolutiunea succesorald
presupune o perspectiva aproape vizionara, greu de format pe durata unui proces.

Ca si cum nu ar fi suficienta dificultatea analizei intr-un timp relativ scurt
a motivelor adunate pe parcursul unei vieti de catre testator, practica judiciard din
diferite state supuse sistemului succesoral bazat pe intretinerea familiala acorda in
unele cazuri drepturi asupra mostenirii chiar si unor succesori al caror comportament
condamnabil in relatie cu defunctul este de notorietate.’* Independent de calificarea
acestor practici, ele denotd un transfer de putere in ceea ce priveste anumite succesiuni,
de la testator cdtre instanta care detine informatii limitate cu privire la faptele
relevante care au dus la decizia dezmostenirii uneia dintre rudele apropiate. Totusi
nu se poate ignora libertatea testatorului de a alege persoanele pe care doreste si le
rasplateasca sau sanctioneze prin legat.

In sistemul normativ american, conditiile economice, viata politicd si
modul de relationare sociala reflecta desprinderea de institutia familiei, care confera
individului o identitate de grup, prin recompensarea efortului si succesului personal.*®
Individualizarea dreptului de proprietate merge pand la instituirea unui regim
matrimonial separatist. Regula, in lipsa de dispozitii contrare prevede ca bunurile,
desi obtinute 1n timpul casatoriei, apartin individului care detine titlul. Acest regim
corespunde climatului social al republicii americane din secolul XIX. Prin expansiunea
catre vest averea individului Inregistreaza o crestere substantiald. Femeile devin tot
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mai independente din punct de vedere financiar determinand si o crestere a numarului
divorturilor. In aceste conditii, individului trebuia s-i fie protejat dreptul de proprietate
asupra averii sale atat In timpul casatoriei, cat si dupa moarte.

In Statele Unite, regula in ceea ce priveste dreptul succesoral este
libertatea absoluta. Parintele poate dezmosteni un descendent, chiar minor, pentru
orice motiv sau chiar firi a avea unul. in anumite jurisdictii se impune conditia ca
exheredarea sa fie expres prevazuta in actul de ultima vointa a testatorului. Copilul
nascut sau adoptat ulterior elaborarii testamentului, sau un alt descendent care nu
este mentionat de defunct va putea solicita in instantd o parte din mostenire, fara a
avea nsa vreun drept de rezerva. Libertatea testamentara absoluta nu exclude dreptul
mostenitorului prezumtiv de a contesta testamentul dupd momentul deschiderii
succesiunii. Scopul contestérii actelor de ultima vointd este mult restrans fata de
contestarea de provenientd engleza, constituind mai mult un mijloc de protectie al
libertatii vointei exprimate de defunct decat un mijloc de protectie al rudelor sale.
Ratiunile si mijloacele juridice puse la dispozitie de sistemul nord-american includ
doctrina elaborata pe marginea undue influence (institutie similard prezumtiei de
captatie si sugestie si insanitatii de spirit din dreptul roman), frauda, violenta si
executia neregulile intalnite in executia testamentara.

Unii autori sustin ci istoria querellei se repeta intocmai prin mijlocul noii
institutii, undue influence, acordand judecatorilor puterea de a lipsi de efecte dispozitiile
testamentare In masura in care tind sa incalce drepturile ,,naturale” ale rnostenitorilor.34
O opinie contrara sustine ca prin contestarea testamentelor intocmite in conditiile
undue influence se evidentiaza Incd o data respectul profund pe care conceptia liberala
il poarti liberului arbitru.”® Efectul contestarii dispozitiilor testamentare pe motivul
alterarii vointei testatorului nu trebuie exagerat intrucét cazurile in care mostenitorii
prezumtivi utilizeaza acest mijloc juridic sunt extrem de rare. Pe de alta parte testatorul
isi poate proteja dispozitiile mortis causa preconstituind probe ale capacitatii sale
in scopul utilizarii acestora intr-un eventual proces sau prin includerea unei clauze
de necontestare in cadrul testamentului.

FUNDAMENTELE LIBERTATII TESTAMENTARE ABSOLUTE. Un
prim fundament al libertatii testamentare s-a identificat in dreptul natural. John Locke
si Hugo Grotius sustin faptul ca testatorii, fiind cei care au agonisit averea, au un
drept natural sa determine liber soarta ei la moarte. Raportat la aceasta sustinere se
poate observa foarte usor cum diferentele de ordin istoric, social, economic determina
diferente esentiale de conceptie. ,,Natural” in sistemele de drept civil este dreptul
rudelor de a fi chemate, una la mostenirea celeilalte.

O alta parere sustine ca libertatea absoluta de a testa se fundamenteaza pe
ratiuni de ordin economic. Pentru testator, dreptul de a decide cum va fi folosita
proprietatea dupd moartea sa reprezintd un factor care sustine ii sustine motivarea
de a acumula bunuri — la inceputul vietii acumuleaza pentru a-si asigura cele necesare
traiului, insa la finalul vietii, pt a lisa mostenire viitoarelor generatii.”® Libertatea
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testamentara incurajeaza initiativa individuala, investitiile si asigurarea unor fonduri de
rezerva.’’ Pirerea este combdtutd prin evidentierea faptului ci o persoand care doreste
sd ofere un sprijin viitoarelor generatii nu se va opune in mod necesar institutiei
rezervei succesorale sau intretinerii familiale. Or, avantajul oferit de reglementarea
SUA este tocmai faptul ca testatorul isi poate lasa averea mostenitorilor Tn mod inegal.
In aceasta opinie, ratiunea libertatii testamentare trebuie cautata in individualismul
american. Americanii detin o lunga traditie in opozitia fata de restrangerea libertatilor
personale. Legea trebuie sa respecte acest individualism chiar si cu privire la exheredarea
unui mostenitor. In aceastd conceptie ramane de explicat protectia oferiti sotului
supravietuitor, In privinta cruia exista o limita a dezmostenirii. Acest lucru se realizeaza
fie prin acordarea unei cote de mostenire sotului supravietuitor, fie prin stabilirea
comunitatii de bunuri a sotilor astfel incat jumatate din bunurile familiei sa apartina
automat sotului supravietuitor, in considerarea contributiei sale la acumularea proprietatii
familiale. In consecintd, si acest fundament se dovedeste a fi insuficient.’®

Un alt element in fundamentarea libertatii testametare a fost considerat
capitalul uman. S-a aratat cd natura transmisiunii succesorale a suferit modificari
din sec XIX cand averea mostenitd consta in ferma sau firma familiei. In secolul XX se
investeste in educatia copiilor, care reprezinta un efort financiar substantial. Se considera
ca prin asigurarea educatiei, parintele si-a facut datoria de a acorda o parte din averea
sa copilului, care dobandeste prin educatie si un mijloc de a-si asigura existenta, fapt
pentru care nu se mai poate plange dacad este dezmostenit. Investitiile in capitalul
uman devin in aceastd conceptie o noua forma de transmitere a averii. In plus, nu
trebuie scapat din vedere faptul ca speranta de viata a crescut odata cu dezvoltarea
tehnica si noile cuceriri stiintifice, astfel Incat o buna parte din averea parintilor se
consuma in anii de pensie datorita costurilor pe care le presupune ingrijirea. Intr-o
perspectiva mai largd s-a ardtat ca speranta de a mosteni constituie un mijloc prin care
se asigura solidaritatea familiald intre generatii. Parintele poate rasplati copilul care i-a
asigurat suportul in ultima parte a vietii sale. Importanta acestei functii a libertatii
testamentare este in crestere n Statele Unite datoritd unor ratiuni demografice. Datorita
imbunatatirilor inregistrate in sistemul medical, perioada de viata a persoanei creste. Pe
de altd parte, datoritda numarului de nasteri survenit ulterior celui de-al doilea razboi
mondial (fenomen cunoscut ca ,,baby boom”) procentul persoanelor trecute de 65
de ani va creste dramatic in anii imediat urmitori. In recunoasterea acestei situatii,
Organizatia Natiunilor Unite a supranumit anul 1999 ,,Anul varstnicilor”. Acest
segment de populatie va avea nevoie de ingrijirea si suportul care este intotdeauna
accesibil din punct de vedere financiar. Alternativa oferita de casele de batrani nu
este preferatd de multi americani, deoarece nu prezintd confortul psihic si social
specific cadrului familial.*

Diferenta majora in fundamentarea transmisiunii succesorale in dreptul
anglo-saxon rezida in cele din urma in ,lipsa traditiei” care s lege transmisiunea
succesorala de asigurarea supravietuirii familiei sau membrilor acesteia cu posibilitatea
incurajarii — pe acest fond — a unui sistem centrat pe meritocratie si libertate individuala.
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VIIL. SISTEMELE MIXTE. QUEBEC. Dreptul succesoral din Québec
deriva din dreptul cutumiar parizian Insd imprumuta principiul britanic al libertatii
testamentare absolute. In 1991 este adoptat un nou Cod civil, intrat in vigoare in
1994, finalizand astfel reforma inceputi in anul 1955. In urma unei atente analize a
libertatii testamentare si fundamentelor sale, legiuitorul canadian se fereste a prelua
institutia rezervei caracteristica sistemelor de drept civil, insa nu poate fi multumit nici
de alternativa oferita de sistemul de common law sub forma obligatiei de intretinere.
La inceputul secolului XX incep sa se facd auzite voci care sustin restrangerea
libertatii testamentare. Desi dreptul de a stabili soarta bunurilor dupa moarte este
considerat in doctrina majoritara corolarul dreptului de proprietate a oricarei persoane,
de a-si dezmosteni sotul si copii In favoarea unui strain. La moartea testatorului,
sotul supravietuitor se gasea adesea inlaturat de la mostenire. Intrucat aceasta consecinti
afecta mai ales sotiile supravietuitoare se considerd necesard instituirea unor institutii
care sa protejeze vaduvele si copiii acestora. Se identifica astfel nevoia unei noi
reglementari in domeniul succesoral, care sa limiteze “abuzurile” testatorilor.

O prima problema s-a ridicat in ceea ce priveste alegerea mijlocului juridic
potrivit In scopul asigurarii protectiei familiale. Recomandarile Comisia pentru
modificarea Codului civil — Civil Code Revision Office acordate in urma efectudrii
unui studiu temeinic al mijloacelor din dreptul comparat de a restrange libertatea
testamentara se materializeaza prin prezentarea a doud institutii alternative. O optiune
consta In instituirea unei rezerve a sotului supravietuitor, cu stabilirea cuantumului n
functie de existenta sau lipsa descendentilor lasati de testator. Legiuitorul canadian
a gasit Tnsd nepotrivitd institutia de drept civil, intrucat aceasta oferd dreptul la o
parte din mostenire anumitor persoane, fara a lua In seama circumstantele economice
sau familiale.

A doua varianta era mentinerea obligatiei de intretinere a defunctului in
sarcina succesiunii, mai ales in ceea ce priveste obligatia care beneficiaza descendentilor
sau sotului. Fiind o institutie de common law ar fi alterat intr-o mai micad masura
reglementarile existente in Québec la acea data, prezentand in acelasi timp si avantajul
de a nu se aplica tuturor succesiunilor. Totusi mentinerea obligatiei de Intretinere
aduce dupad sine marele dezavantaj de a implica instantele de judecata in realizarea
devolutiunii succesorale.

O alta problema priveste identificarea mostenitorilor care sunt intr-adevar
indreptatiti la o asemena protectie. Majoritatea grupurilor sociale consultate se opun
instituirii unei rezerve in beneficiul descendentilor, argumentand ca acestia nu au
nici un fel de drept asupra proprietatii parintilor in Québec. De asemenea, copiii
pot sa apeleze la sprijinul parintelui supravietuitor, astfel incat necesitd un grad de
protectie legald redus. Se considerd pe de altd parte fireasca indreptatirea sotului
supravietuitor la dobandirea proprietatii defunctului la moarte. Patrimoniul dobandit in
timpul casatoriei este recunoscut a fi efectul contributiei ambilor soti. Pornind de la
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aceastd premisd, daca legiuitorul ar fi acordat sotului supravietuitor un drept asupra
mostenirii sotului decedat, ar fi provocat diferente nejustificate intre drepturile sotilor
in situatia incetarii casatoriei prin decesul unui sot si cazul desfacerii casatoriei prin
divort, intrucét, dreptul familiei prevedea in Québec posibilitatea alegerii intre diferite
regimuri matrimoniale.

In consecintd, o cale mult mai justi in solutionarea situatiei sotului supravietuitor
la Incetarea casatoriei prin deces se prezintd sub forma unui act normativ, introdus
in anul 1989, care prevede obligativitatea regimului comunitatii de bunuri a sotilor,
si mentinerea obligatiei de intretinere si dupa deces, daca aceasta profita fostului sot,
sotului supravietuitor si rudelor in linie dreapta de gradul I, cu conditia a fi solicitata
de titularul aflat in nevoie 1n primele 6 luni imediat urmatoare decesului.

Se impun doua observatii. In primul rand, in parcursul individualizarii
proprietatii, se ajunge de la familie la un singur membru al su, la titularul dreptului de
proprietate. Acesta este singurul care are putere asupra bunurilor sale — ceilalti pot
solicita suportul financiar numai daci ei Insisi nu dispun de mijloacele necesare
traiului. Instanta se pronunta exclusiv asupra stirii de nevoie a solicitantului, fara a lua
in calcul dimensiunile masei succesorale. Cuantumul pensiei va fi stabilit de asemenea
raportat exclusiv la nevoia titularului.

In al doilea rand, stabilind regimul comunitatii de bunuri a sotilor, se obtine
un efect similar rezervei, respectiv limitarea indirecta a libertatii testamentare, Intrucét
masa succesorald va cuprinde doar bunurile rdmase dupa ce sotul supravietuitor va
primi jumatate din bunurile comune. Legiuitorul alege asadar un mijloc de dreptul
familiei si considera ca acesta restrictie este suficienta.

LOUISIANA. Louisiana a intrat pentru prima data in contact cu edictele,
ordonantele si cutumele franceze prin intermediul comerciantilor intre 1712 si 1717.
Acestea au ramas in vigoare pand in 1731 cand teritoriul Louisianei a devenit colonie
regala. La presiunile exercitate de colonisti asupra guvernului pentru recunoasterea
muncii pe baza de sclavie, se adoptda Code Noir —,Codul Negru”— in anul 1724,
Alaturi de cadrul juridic extrem de detaliat privind institutia sclaviei, cu includerea
unor prevederi detalialte privind religia, Intretinerea, controlul, judecarea, statutul,
si modurile de dobandire a acestui statut sau de emancipare, Code Noir ofera si o
primi lectie de reorganizare si structurd normativa.*” Acesta este doar unul dintre
actele normative franceze care au ramas 1n vigoare chiar dupa cesiunea teritoriului in
favoarea Spaniei, in 1763. Abia in anul 1769, dispozitiile dreptului francez au fost
inlocuite de legile si institutiile spaniole, care aveau si ele la baza dreptul roman.

in anul 1803, Franta a devenit din nou suveran al teritoriului american,
insa doar pentru o scurtd perioada de timp (20 de zile) inainte ca Louisiana sa devina
unul dintre Statele Unite ale Americii. La finalul guvernarii spaniole, in Louisiana se
aplicau unsprezece coduri diferite cu multe prevederi contrare. Datoritd confuziei
juridice, incep aproape imediat presiuni 1n sensul adoptarii sistemului de common
law. Totusi, sistemul de drept civil era deja prea adanc inradacinat in societatea din
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Louisiana, astfel incat, puterea legislativa a statului desemneaza un comitet format
din doi specialisti pentru a pregati o compilatie de norme de drept civil in scopul
aplicarii lor in teritoriul Orleans-ului. Rezultatul acestui demers a fost instituirea
unui sistem de drept bazat in marea lui majoritate pe Codul civil francez de la 1804, iar
in rest, pe institutiile spaniole. In 1825 se adopta Codul civil al Louisianei, elaborat
in si mai mare masura pe baza Codului francez.

Relatia stransa dintre cele doud sisteme de drept devine si mai evidenta
pe masura ce Institutul legal din Louisiana se ,,adopta” marii doctrinari francezi. in
1959 se finalizeaza primul proiect prin traducerea in limba engleza a primului 7Tratat
elementar de drept civil, al lui Marcel Planiol. Au urmat si Cursul de drept civil
francez — Charles Aubry — si Metode de interpretare si sursele dreptului privat pozitiv —
Frangois Geny.

In ceea ce priveste dreptul succesoral, in Louisiana se aplica dreptul civil,
de origine europeand, cu respectarea institutiei rezervei. Reforma din 1995 limiteaza
atribuirea dreptului de rezerva la copiii care nu au implinit 24 de ani si la cei cu infirmitati
permanente sau care riscd dobandirea acestui fel de infirmitati in viitor datoritd unei
boli ereditare incurabile.*' Reforma legislativa prin care rezerva succesorald nu profita
descendentilor majori si a caror sanatate nu este in pericol a provocat reactii puternic
dezaprobatoare. S-a sustinut cd ,,Rezerva succesorald, institutie testatd de-a lungul
timpului, ramane o politica sociald actuald, intrucat contribuie la mentinerea si intarirea
institutiei familiei, reamintind parintilor de obligatiile sociale ce le incumba si reuneste
membrii unei familii de-a lungul vietii si mai departe.”** Un alt autor, referindu-se
la abrogarea prevederilor privitoare la rezerva in Louisiana o asociazad cu ”slabirea
legaturilor de rudenie, dragoste si prietenie” **

Intr-adevar, legaturile de familie si de rudenie sunt fundamente ale rezervei
succesorale din sistemul francez de drept, insa identificarea acestor legaruri cu efectul
rezervei succesorale ni se pare eronata. Desi rezerva succesorald nou instituita se
fundamenteazd mai degraba pe nevoia ridicata de protectie a unor mostenitori decat pe
institutia familiei, nu se poate sustine ca legaturile de familie, sau mai mult, sentimentele
de dragoste si prietenie ar fi lezate in lipsa rezervei. Din contrda, un testament
intocmit de defunct poate sa le pund mai bine in valoare, deoarece — nu trebuie sa
uitdm — testamentul poate avea ca efect o simpla modificare a cotelor prevazute de
lege. In ceea ce ne priveste, considerdm sistemul din Louisiana ca pe unul inspirat,
derivat din experienta directa a ambelor extreme si adaptat vremurilor.

VIII. TENDINTE ACTUALE. Datorita diferentelor sociale, culturale,
economice si religioase, o comparatie a sistemelor succesorale de drept este adesea
perceputd a avea valoarea unui simplu exercitiu intelectual lipsit insd de finalitate.
In ceea ce priveste dreptul familiei pe de altd parte, aceastd conceptie, in oarecare
mésurd conservatoare, s-a modificat**, dupa cum se poate vedea analizand rezultatele
studiului efectuat de Comisia Europeana a Dreptului Familiei.*® Studiile realizate de
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Comisie sunt revelatoare si raportat la impactul dezvoltarii socio-culturale si socio-
economice, care se regasesc in mai multe state europene. Tindnd seama de stransa
legatura dintre modificarile evolutia institutiei familiei si consecintele acesteia in
dreptul succesoral, nu putem nega relevanta deosebita a acestui studiu in domeniul
care face obiectul demersului nostru.

In cuprinsul Raportului General pentru cea de-a sasea Conferintd europeana
de dreptul familiei*® privind protectia familiei in domeniul succesoral, se identifica
o importantd modificare a modelului succesoral al secolului XIX. Autorul araté ca
in secolul XIX dreptul succesoral se intemeia pe descendenta lineara, in scopul de a
mentine valorile achizitionate n cadrul familial. Sotul supravietuitor si copilul din
afara casatoriei, fiind considerati ,,straini” familiei, nu puteau veni la mostenire. Se
subliniaza de asemenea ca dreptul succesoral era aplicat (si in consecinta destinat)
familiilor nstarite, respectiv marilor proprietari de terenuri. Premisele acestui model
dispar insd odata cu cresterea generala a nivelului de trai si pierderea statutului de
valoare principald pe care o aveau imobilele. Noul model se intemeiaza pe afectiune
(logic of affection) lasand in urma cosangvinitatea (logic of blood).

In analiza elementelelor noului model social sunt mentionate mai multe
transformari. In primul rand, se constati o contractie a legaturilor de familie, adesea
reduse la familia nucleard, cu consecinta cresterii solidaritatii dintre soti si n acelasi timp,
o diversificare a tiparelor familiale. Acestea includ fenomenul cdsdtoriilor multiple”’,
familia reconstituita®, familia mono-parentald, familia cu un singur copil sau
familia fara copii, parteneriatele. Datoritd numarului crescut de divorturi urmate de noi
casatorii, la mostenire sunt chemati tot mai des rudele vitrege. Casatoriile nu mai sunt
percepute ca o legatura de termen lung, care sa inceteze numai la decesul unuia dintre
soti. De asemenea, se mai identifica intoleranta fata de orice forma de discriminare si
acceptarea altor tipuri de uniuni similare casatoriei. Nu sunt indiferente problemei
dezbatute nici cresterea spectaculoasd a sperantei de viata tehnicii sau faptul ca
mostenirea nu mai reprezinta principalul mod de a acumula averea.

Nici in Statele Unite modelul nu a rimas acelasi. In notele premergatoare
revizuirii dispozitiilor Uniform Probate Code (actul normativ care guverneaza
transmisiunile succesorale) operate In anul 1990 s-a aratat ca cel mai folosit mijloc
de a transfera averea este simulatia prin incheiera unui act inter vivos care ascunde
in realitate acte de ultima vointd. De asemenea, se identifica si In spatiul american
diverse forme ale familiei.*

In acest context, chiar fara modificari exprese, dreptul succesoral suferd
uriage transformari. Ulterior imbundtatirii situatiei sotilor supravietuitori, regimul
acestora s-a extins §i asupra partenerilor de viatd. Prin instituirea ,,parteneriatelor
inregistrate” pentru partenerii care locuiesc impreuna, sau casatoriilor intre persoane de
acelasi sex, s-a largit si sfera mostenitorilor, care acum includ si partenerul supravietuitor,
asimilat sotului. Fertilizarea in vifro — o noua posibilitate medicald — ridica problema
paternitatii defunctului. Subzista legatura de rudenie in cazul in care copilul a fost
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nu doar niscut, ci si conceput, dupdi momentul mortii parintelui? in unele state
copii conceputi si nascuti in mod artificial au dreptul de a veni la mostenirea legala
a tatalui.”

Longevitatea are de asemenea efecte asupra devolutiunii succesorale.
Datorita prelungirii vietii unei persoane, mostenitorii acestora nu vor fi tocmai tineri la
momentul in care se deschide succesiunea, si vor fi acumulat deja avere prin mijloace
proprii.”!

Acelasi Raport face o analiza a tipurilor de ,,protectie obligatorie” fata de
anumiti membrii ai familiei’> existente in sistemele europene de drept succesoral. Cea
mai comuni tehnica prin care se asigurd aceasti protectie este rezerva. Intr-o forma sau
alta, sub o denumire sau alta (legitieme portie, Pflichtteil, voorbehounden deel, réserve,
legitima, etc.) rezerva poate fi intalnita 1n toate statele care aplica sistemul de drept civil.

IX. CONCLUZIE. Libertatea testamentara constituie un principiu atat in
sistemele de drept civil cat si in cele de common law. Restrictiile sale — dintre care
rezerva ocupa cel mai important loc — avand caracter de exceptie, trebuie sa fie direct
proportionale cu cauza care le determind. Analiza acestei cauze nu este insa posibil
de realizat fara a lua in considerare contextul in care diferite elemente au influentat
modul de reglementare al succesiunii testamentare.

Pentru a intelege mai bine mecanismele care au dus la existenta unor
prevederi diametral opuse am considerat necesar sa urmarim evolutia succesiunii
testamentare atat in parcursul sau istoric, cat si din perspectiva dreptului comparat.

Am observat pe de o parte, cum, pornind de la aceleasi izvoare romane si
respectand acelasi principiu al libertatii de a dispune, contextele istorice si sociale
au contribuit la dezvoltarea a doud sisteme opuse, unul bazat pe traditie si solidaritate
familiala, altul pe meritul si libertatea personala.

Pe de alta parte, urmarind parcursul catorva sisteme de drept, am incercat
sa scoatem in evidentd tocmai cauzele care au determinat instituirea sau destituirea
rezervei succesorale. Marea majoritate a acestora se regasesc in evolutia dreptului
roman. Fundamentul religios, ca expresie a raportdrii omului la moarte, afecteaza
profund normele oricdrei societiti primitive. Consecintd a naturii nemuritoare a
familiei, bunurile trebuiau pastrate Intr-un cadru care sa permitd oficierea cultului
funebru al antecesorilor. Fundamentul economic a determinat gruparea oamenilor pentru
asigurarea supravietuirii, pentru satisfacerea nevoilor de hrana, odihna, adapost, etc.
Bunurile agonisite in timpul vietii se cuveneau fard indoiald grupului. Modificarea
conditiilor sociale transforma dimensiunile grupului de la cele ale unei ginti, a unei
familii patriarhale (cresterea fortei economice a barbatului) sau este o mica familie
formata din cei doi soti (revolutia industriald), nu afecteaza indreptatirea celor ce
contribuie la formarea patrimoniului sa se si bucure de el. Interesant este cd in acelasi
scop al supravietuirii familii sunt reglementate in diferite momente si contexte
istorice atat rezerva cat si libertatea testamentara absoluta.
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Un alt fundament este cel care leagd oamenii intre ei la un nivel fizic —
legatura de sange. Daca importanta familiei, determinata in continuare si de considerente
religioase reuseste sa se mentind, definirea notiunii sufera modificari. Pe masura ce
omul ajunge la satisfacerea nevoilor sale de baza, fiziologice, iar coeziunea grupului
de munci se erodeaza, rudenia de sange constituie o legatura indiferenta la aceasta
schimbare, si pare mai fireascd. Din legatura de singe deriva regula primogeniturii,
care provoaca reactia revolutionara ce duce Inspre libertatea testamentara absoluta.

In prezent se vorbeste despre ,,afectiunea prezumati” a testatorului, care
primeste din nou in cercul mostenitorilor pe sotul supravietuitor. Desi nu poate invoca
o legatura de sange, sotul este cel cu care defunctul a ales sa-si petreaca viata si fata de
care nutreste asa-numita afectiune. Acest fundament nu redefineste notiunea de familie,
intrucat sotul nu este chemat la mostenire in considerarea legaturii de rudenie, ci
recunoaste legatura care transcede nivelul fizic, manifestindu-se in plan emotional.
Aceasta recunoastere este la randul sau sprijinita de factori sociali, economici, etc,
pentru ca odata cu industrializarea si migratia la oras a familiilor restranse, prilejuind o
anumita izolare fatd de rudele de sange si aparitia unei legaturi noi de solidaritate
intre soti.

Evolutia proprietatii a jucat de asemena un rol extrem de important in
reglementarea transmisiunii succesorale, aceasta din urma fiind derivata tocmai din
caracterele dreptului de proprietate. Analizdnd evolutia fundamentelor transmisiunii
succesorale 1n stransa legdturda cu nevoile carora aceste fundamente le raspund si
gradul de civilizare a societétii nu ne putem opri din incercarea de a identifica
stadiul in care se afla acum societatea in care traim.

Pe de o parte, se pare ca legaturile dintre oameni au trecut de la nivelul
elementar de asigurarea supravietuirii, la un nivel fizic, sigur si confortabil — al rudeniei
de sange, ca apoi legiturile sa dobandeasca o naturd emotionald. Ne intrebam daca
nu cumva pasul firesc pentru viitor ar fi recunoasterea importantei legaturii intelectuale
nascute intre indivizi; comunitatea de interese care nu se mai rezuma la satisfacerea
nevoilor de baza.

Pe de altd parte, societatea In care trdim, prin facilitatea si libertatea
circulatiei indivizilor dar si libertatea pietii, prin accesul la o cantitate de informatii
inimaginabild pentru cei care au trdit cu cateva secole Tnaintea noastrd, principiul
nediscriminarii, oferd individului o lume infinit mai largd decat cea in care era
prins 1n alte vremuri; posibilitati nelimitate in stabilirea unor legaturi care sa fie in
realitate mult mai personale decat cele de sange.

Aceste legaturi de naturd intelectuald nascute departe de gospodaria parinteasca
instituite ca fundamente ale transmisiunii de natura succesorald, presupun libertatea
absolutd. In mod cert, extremele sunt periculoase, si, din experienta dreptului american,
pe cat de usor de provocat abuzuri, pe atat de greu de gestionat. Cu toate acestea, pe
masurd ce ne Indreptam Inspre un nou plan, ar fi bine sa fim insotiti si de institutiile
juridice.

148

SUBB lurisprudentia nr. 3/2009



DIANA BERE, Fundamentele rezervei succesorale

BIBLIOGRAFIE

e lon ROSETTI-BALANESCU, Alexandru BAICOIANU, HAMANGIU, RADESCU —
Drept civil roman vol. Il Regimuri matrimoniale. Succesiuni. Donatiuni. Testamente —
ed. Socec, Bucuresti, 1948.

e Vladimir HANGA — Drept roman — editia a VIII-a, ed. Argonaut, Cluj-Napoca, 1999

e  Mihail ELIESCU — Mostenirea §i devolutiunea sa in dreptul Republicii Socialste
Romania — ed. Academiei Republicii Socialiste Romania, Bucuresti, 1966.

e Valeriu STOICA — Drept civil. Drepturile reale principale — ed. Humanitas, Bucuresti,
2004

e Mircea Dan BOCSAN — Testamentul. Evolutia succesiunii testamentare in dreptul
roman — Lumina Lex, Bucuresti, 2000.

e  Dan Chirica — Drept civil. Succesiuni si testamente — ed. Rosetti, Bucuresti, 2003

e lonut POPA - Rezerva succesoralad — RRDP, nr. 5/2008, p. 104 si urm.

e  Philippe MALAURIE, Laurent AYNES — Les successions. Les libéralités — ed.
Defrénois, Paris, 2004.

Michel GRIMALDI — Droit civil. Succesions — ed. Litec, Paris, 2001.
Joshua TATE — Caregiving and the Case for Testamentary Freedom — Universitatea
din Davis, California, vol. 42:129, 2008;

e  Christine Morin — Balancing Interests and Setting Priorities in Family Matters:
The Model Advocated by the Law of Succession in Québec — Oral presentation.

e Jens Beckert — Inherited Wealth — Princeton University Press, 2007;

e  Susanna L. Blumentahl — The Deviance of the Will: Policing the Bounds of Testamentary
Freedom in Nineteenth-century America — Harvard Law Review, vol. 119: 959, 2006

o Lee-ford Tritt — Liberating Estates Law from the Constraints of Copyright — Rutgers
Law Journal, vol 38:109.

e Martin Schopflin — Economic Aspects of the Right to a Compulsory Portion in the
(French and German) Law of Succession - German Working Papers in Law and
Economics, vol. 2006, paper 34.

e Ray D. MADOFF — Unmasking Undue Influence — Boston College Law School
Faculty Papers, Minnesota Law Review, vol. 81:571

e Vincent D. Rougeau, No Bonds But Those Freely Chosen: An Obituary for the Principle
of Forced Heirship in American Law

e Katherine Shaw Spaht — Forced Heirship Changes: The Regrettable "Revolution”
Completed — Los Angeles Law Review, nr. 57, 1996.

e Marc L. Roark — Opening the Barbarians' Gate or Watching the Barbarians From
the Coliseum: A Requiem on the Nomos of the Louisiana Civil Law — disponibil pe
site-ul http://papers.ssrn.com/sol3/papers.cfm?abstract id=923829.

e Joseph W. McKnight — Spanish Legitim in the United States: Its Survival and
Decline — American Journal of Comparative Law, 1996

e Paula Monopoli — "Deadbeat Dads”: Should Support and Inheritance Be Linked?

e Vernon Valentine Palmer - Historical notes on the First Codes and Institutions in
French Louisiana

149

SUBB lurisprudentia nr. 3/2009



DIANA BERE, Fundamentele rezervei succesorale

e Ronald J. SCALISE Jr. — Undue influence and the law of the wills: a comparative
analysis — Duke Journal of Comparative & International Law, vol 19:41.

e Hilary HIRAM — New Developments in UK Succession Law — Report to the XVIIth
International Congress of Comparative Law, July 2006 Electronic Journal of Comparative
Law 2006.

e Sjefvan ERP — New Developments in Succession Law — Electronic Journal of Comparative
Law 2007

* DIANA BERE, masterand, Facultatea de Drept, UBB CLuj-Napoca; diana.bere@yahoo.com

! Pentru detalii, Valeriu STOICA — Drept civil. Drepturile reale principale — ed. Humanitas,
Bucuresti, 2004, p. 215 si urm.

% Mihail ELIESCU — Mostenirea si devolutiunea sa in dreptul Republicii Socialste Romdnia —
ed. Academiei Republicii Socialiste Romania, Bucuresti, 1966, p. 26.

3 Valeriu Stoica — Drept civil. Drepturile reale principale — ed. Humanitas, Bucuresti, 2004,
p. 45 siurm.

* Caracteristici ale patrimoniului deduse din calitatea sa de atribut al personalititii. Pentru

detalii, Valeriu Stoica — Drept civil. Drepturile reale principale — ed. Humanitas, Bucuresti,
2004, p. 47 si urm.

> Vladimir HANGA — Drept roman — editia a VIII-a, ed. Argonaut, Cluj-Napoca, 1999, p. 224.

6 Mihail ELIESCU — Mostenirea si devolutiunea sa in dreptul Republicii Socialste
Romania — ed. Academiei Republicii Socialiste Romania, Bucuresti, 1966, p. 29;

7 Valeriu STOICA — Drept civil. Drepturile reale principale — ed. Humanitas, Bucuresti,
2004, p. 219;

¥ Valeriu STOICA — Drept civil. Drepturile reale principale — ed. Humanitas, Bucuresti, 2004,
p. 220.

? Jens Beckert — Inherited Wealth — Princeton University Press, 2007
0M. Cantacuzino, n. 364, p.215

"' Ton ROSETTI-BALANESCU, Alexandru BAICOIANU, HAMANGIU, RADESCU -
Drept civil roman vol. 11l Regimuri matrimoniale. Succesiuni. Donatiuni. Testamente —
ed. Socec, Bucuresti, 1948, p. 223

2 Mircea Dan BOCSAN — Testamentul — Evolutia succesiunii testamentare in dreptul
romdn — ed. Lumina Lex, Bucuresti, 2000.

'3 Mihail ELIESCU — Mostenirea si devolutiunea sa in dreptul Republicii Socialste Romdnia —
ed. Academiei Republicii Socialiste Romania, Bucuresti, 1966, p. 22;

" Vladimir HANGA — Drept roman — editia a VIII-a, ed. Argonaut, Cluj-Napoca, 1999, p. 228.

> Mihail ELIESCU — Mostenirea si devolutiunea sa in dreptul Republicii Socialste
Romania — ed. Academiei Republicii Socialiste Romania, Bucuresti, 1966, p. 320.

' Vladimir HANGA — op. cit. — p. 239.
" Idem. — p. 240.
8 V. HANGA — op. cit., p. 240-241.

150

SUBB lurisprudentia nr. 3/2009



DIANA BERE, Fundamentele rezervei succesorale

' Michel GRIMALDI — Droit civil. Succesions — ed. Litec, Paris, 2001, p. 276 si urm.

% Philippe MALAURIE, Laurent AYNES — Les successions. Les libéralités — ed. Defrénois,
Paris, 2004, p. 305.

21 Art. 763, alin. 3, C. civ. Fr.

22 Mihail ELIESCU - Mosgtenirea si devolutiunea sa in dreptul Republicii Socialste Romdnia —
ed. Academiei Republicii Socialiste Romania, Bucuresti, 1966, p. 32.

V. FOTINO -

#* Mircea Dan BOCSAN — Testamentul. Evolufia succesiunii testamentare in dreptul
roman — Lumina Lex, Bucuresti, 2000, p. 131.

% Pentru detalii — idem. p. 135-146.

2 .C.C., decizia civila nr. 2515/1937, in F. Mihdilescu, S.C. Popescu, Jurisprudenta inaltei
Curti de Casatie Sectiunea I-a si a Sectiunilor Unite in materie civild pe anii 1934-1943,
intreprinderile Grafice ,,Eminescu” S.A., Bucuresti, 1944, p. 452

" Pentru detalii — Dan Chirica — Drept civil. Succesiuni si testamente — Editura Rosetti,
Bucuresti, 2003, p. 94.

¥ Aceasti teorie vine s modifice conceptia in care dreptul previzut la art. 5 nu este altceva
decat un legat prezumat, care se supune in consecintd regimului legatelor, neputand incélca
drepturile mostenitorilor rezervatari. Pentru detalii, a se consulta Francisc Deak — Tratat
de drept succesoral — Editia a I1-a, Universul Juridic, Bucuresti, 2002, p. 130 si urm.

¥ Legea privind Codul civil, publicata in M. Of., Nr. 511/24.07.2009, partea 1.

3 Joshua TATE — Caregiving and the Case for Testamentary Freedom — Universitatea din
Davis, California, vol. 42:129, 2008, p. 152.

3 idem, p. 154;

32 Cauza Wheatley v. Wheatley — Fiul a fost exheredat in favoarea fiicei datoritd “abuzului
fizic si vocal nerespectuos” comis atat impotriva parintelui cat si impotriva surorii sale.
Instanta apreciaza ca nu se justifici inlaturarea fiului de la mostenire ca mijloc de
sanctiune a comportamentului sdu perceput ca fiind neadecvat. In emiterea deciziei,
curtea retine §i starea precard a sanatatii reclamantului dezmostenit, care reprezintd si
cauza modului sau de viata si a atenuarii gravitatii circumstantelor.

33 Vincent D. Rougeau, No Bonds But Those Freely Chosen: An Obituary for the Principle
of Forced Heirship in American Law, p. 73.

3 Ray D. MADOFF — Unmasking Undue Influence — Boston College Law School Faculty
Papers, Minnesota Law Review, vol. 81:571, 1997.

3% Susanna L. Blumentahl — The Deviance of the Will: Policing the Bounds of Testamentary
Freedom in Nineteenth-century America — Harvard Law Review, vol. 119: 959, 2006

36 Pentru detalii - J. Tate — Caregiving and the Case for Testamentary Freedom — Universitatea
din Davis, California, vol. 42:129, 2008, p. 158.

37 Lee-ford Tritt — Liberating Estates Law from the Constraints of Copyright — Rutgers Law
Journal, vol 38:109.

3 Joshua TATE — Caregiving and the Case for Testamentary Freedom — Universitatea din
Davis, California, vol. 42:129, 2008

39 James A.THORSON — Aging in a changing Society — 2000, p. 261.

151

SUBB lurisprudentia nr. 3/2009



DIANA BERE, Fundamentele rezervei succesorale

% Marc L. Roark — Opening the Barbarians' Gate or Watching the Barbarians From the
Coliseum: A Requiem on the Nomos of the Louisiana Civil Law - disponibil pe site-ul:
http://papers.ssrn.com/sol3/papers.cfm?abstract id=923829

! Joshua TATE — Caregiving and the Case for Testamentary Freedom — Universitatea din
Davis, California, vol. 42:129, 2008;

#2 Katherine Shaw Spaht — Forced Heirship Changes: The Regrettable “Revolution”
Completed — Los Angeles Law Review, 1996, p. 57-58.

 Joshua TATE — op. cit.;

* Sjef van ERP — New Developments in Succession Law — Electronic Journal of Comparative
Law 2007, p. 2.

* The European Comission of Family Law sau Comisia europeand pentru dreptul familiei a
luat fiinta la 1 septembrie 2001 avand ca obiectiv principal elaborarea unui studiu inovator,
teoretic dar si practic, pe marginea ideii de armonizare a normelor referitoare la dreptul
familiei in Europa. Principalul beneficiu obtinut prin infiintarea acestei Comisii este
stabilirea unor principii de drept european al familiei considerate a fi cele mai potrivite in
demersul de armonizare al dreptului familiei in spatiul european. Pentru mai multe detalii
— http://www?2.law.uu.nl/priv/cefl/.

* Maria PUELINCKX-COENE - Possible follow-up to the Conference by the Committee
of experts on family law — Utrecht Law Review, Volume 1, Issue 2 (December) 2005, p. 51-75
— se poate consulta pe pagina: http://www.coe.int/t/e/legal affairs/legal co-operation/
family law _and children%27s rights/conferences/ proceedings%20conffam20023.pdf.

7 Sintagma multiple marriage society se referi la tipul de societate in care individul incheie
mai multe casatorii succesive.

* Familia cu copii proprii, in care cel putin unul dintre soti are un copil dintr-o casatorie
anterioara.

¥ Notele pregititoare ale modificarilor aduse dispozitiilor Uniform Probate Code (actul
normativ care guverneaza transmisiunile succesorale) operate in anul 1990.

>0 Raportul National al Statelor Unite ale Americii, p. 108; Raportul National al Greciei, p. 44 —
(,,Rapoartele Nationale” au fost prezentate la Congresul International de Drept Comparat,
editia a XVI-a si a XVII-a, de la Brisbane respectiv Utrecht - si publicate in The Electronic
Journal of Comparative Law).

*! Factor evidentiat in Raportul Francez prezentat la cea de-a sasea Conferintd Europeana
de Dreptul Familiei, p. 1 si 2.

52 Maria PUELINCKX-COENE - op. cit., II, B.

152

SUBB lurisprudentia nr. 3/2009



MATRIMONIAL CONVENTIONS AND SAME-SEX MARRIAGES.
COMPARING THE NETHERLANDS, ENGLAND AND USA LAW

Ovidiu-Toan PETRENCIU"

Abstract: The present research focuses on two of the most controversial topics of law of
matrimonial relations nowadays: the matrimonial conventions and same-sex marriages. Both of
these law institutions and the values that justify them are in progressive changing all over the world
and especially in Europe. However the Romanian law system, at the moment of writing, does not
recognise these institutions and a comparative research can provide us better perspectives.

I will try to cover the law figures from above by comparing the law from two states
of Europe, Netherlands and England, and the law of USA.

For the understanding of the marriage agreements and the same-sex marriage it is
crucial to analyse the basic principles of the matrimonial imperative regimes in each of the
compared system.

The main question of the research is: Which of the compared systems of law
provides the highest liberty for entering into marriage agreements or same-sex marriages?

Rezumat: Conventii matrimoniale si casitorii intre persoane de acelasi sex.
Comparatie intre dreptul olandez, englez si american. Prezenta cercetare se focalizeaza pe doud
dintre cele mai controversate subiecte de drept a relatiilor matrimoniale din ziua de azi: conventiile
matrimoniale §i casatoriile de acelagi sex. Ambele institutii si valorile care le justifica progreseaza
peste tot in lume, in mod special in Europa. Totusi, sistemul de drept din Romania, la momentul
scrierii, nu recunoaste acest drept, iar o cercetare de drept comparat ne poate oferi perspective noi.

Se va incerca acoperirea figurilor juridice de mai sus, comparand dreptul a doud
state din Europa, Olanda si Anglia, si dreptul SUA.

Pentru intelegerea contractelor matrimoniale si casatoriilor de acelasi sex este
crucial a se analiza principiile de baza ale regimurilor primare imperative in fiecare dintre
sistemele comparate.

Principala intrebare a acestei lucrari este: Care dintre sistemele de drept comparate oferd
cea mai mare libertate pentru incheierea de conventii matrimoniale si casatorii de acelasi sex?

Keywords: family, marriage, matrimonial conventions, comparative law

Cuvinte cheie: familie, casatorie, conventie matrimoniala, drept comparat

“’Act as though you were through your maxims
a law-making member of a kingdom of ends’’
Kant (Ole Lando translation)

Introduction

This paper is a comparative research in the field of matrimonial relations
from Netherlands, England and USA. The research focuses on two of the most
controversial topics of matrimonial relations nowadays, the marriage agreements
and same-sex marriages. Both of these law institutions and the values that justify
them are in progressive changing all over the world and especially in Europe.
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I will try to cover these changing perspectives by analysing the law from
two states of Europe and the law of USA. I have chosen these states because
Netherlands represents the modern system in Europe while England by the contrary
has a conservatory system of law at the same time the law of USA represents a
developed society that can give us a perspective from out of Europe.

Nonetheless at the time of writing the legislator in Romania is trying to
introduce in the Civil Code new features about the matrimonial contracts and this
comparative study can make us available an instrument of comparison. As a concept a
comparative study can help the lawyers to understand better their system and
gather more knowledge about other methods while trying to improve their own.

The structure of the research is formed by country reports about the studied
institutions, reports that try to analyse the same aspects of the law, to answer the
same questions, to have the same basis of comparison, while finding the differences
and the similarities in the comparison parts. For the understanding of the marriage
agreements and the same-sex marriage it is crucial to analyse the basic principles
of the matrimonial imperative regimes in each of the compared system.

The main question of the research is: Which of the compared systems of
law provides the highest liberty for entering into marriage agreements or same-sex
marriages? | will answer this question in the conclusion part.

Other sub-questions will be used in order to answer the main question: Is
there a common core about marriage agreements and same—sex marriage between
Netherlands, England and USA? Which of the systems has for the future spouses
the highest legal certainty? What are the main differences and similarities between
the analysed institutions in the compared systems? These questions will be answered
in the comparison part.

The marriage contracts (ante-nuptial agreements/prenuptial agreements,
postnuptial agreements or matrimonial agreements etc.) are a form of juridical acts,
which make part from the large category of contract. They express the juridical
liberty in the field of matrimonial relations'. Normally the prenuptial agreements
should meet all the elements of general contracts, but also some specific elements,
which confers them a unique physiognomy (the parts of a prenuptial agreement can
only be the future spouses, and the agreement itself is an “’accessorium sequitur
principale’’ for marriage). Are going to be investigated only the contracts which
present difficulties or challenges in the systems of law from above and those which
can represent a common law or a relevant and unique aspect for their country.

Same sex marriage means a marriage entered into by two people of the
same sex while quasi-marriage represents all the other partnership schemes for
same-sex couples like reciprocal benefits, domestic partnerships, civil unions...etc.

Throughout the country reports I will explain, where necessary, the meaning
of the terms used and the institutions analysed in function of the specific of that
system of law.
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Marriage contracts: Dutch Report
1. The matrimonial imperative regime in Netherlands

Since 1 January 1992 Holland has a new civil code, which is a re-codification
of the Civil Code of 1 October 1838 based on the French Civil Code, Code Napoleon.
The Dutch marriage and matrimonial institutions are provided by Book 1: Family Law
of the Civil Code.

In Netherlands the marriage is recognised for the persons of a different sex or
of the same sex as well as the registered partnerships. There are very few differences
between marriage and registered partnerships and there is a simple procedure of
converting the marriage in registered partnership and vice-versa®. In the procedure
of splitting up the difference is that the registered partnerships can be ended by way
of mutual contract. Also the legal consequences of marriage and registered partnership
are almost the same, the only differences that exist are the same as between hetero
marriage and same-sex marriage and will be analysed in the chapter of same-sex
marriage (the inter-sate adoption and the presumption on paternity).

The Dutch marriages and registered partnerships are accompanied by one
matrimonial property imperative regime that enters into force any time when the
spouses do not make a marriage contract. Once they go into a marriage contract the
Civil Code provides two other schemes of the matrimonial imperative regime that
can be chosen by the spouses only by a marriage contract.

A comparative study of the neighbouring countries’ matrimonial regimes
of Netherlands showed that there is great diversity and that the common core of
principles is small’. Even so the matrimonial regimes of the countries can be split in
three categories: Countries with no community of property, countries with community
of property during the marriage or those with community of property that comes
into force only after the termination of the marriage’. The matrimonial property regime
in the Netherlands makes part of the second category and it was also named as a
“’universal community’”’.

However the Netherlands has a unique regime of community because it provides
for the community of all assets, and by all assets in this case is meant all assets
existing at the moment of marriage and during the marriage, including the testamentary
and inter vivos gifts®. This stipulation is provided by Book 1, Family Law and the
Law of Persons, article 93 and 94 of Code Civil: A general community of property
exists between the spouses by operation of law from the time of the solemnization
of the marriage insofar as no derogation is made therefrom by a marriage contract™’
and “’The community comprises, where its assets are concerned, all present and
future property of the spouses...””’. There are some exceptions from the statutory
community of property: - “’the property that was provided by last will of the
testator or when a gift was made stating that it would fall outside the community *’;
property and debts which have a close affinity to one of the spouses and pension
rights (Art. 94, CC) etc.
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Article 99 also stipulates the cases for dissolution of the community of
property by law: upon the ending of marriage, on a judicial separation, trough a
court order which terminates the community of property and very important as a
result of a subsequent marriage contract’. The spouses or the registered partners can
opt out of the matrimonial property regime in a matrimonial agreement and remain
in a separate property regime of their own assets, in a total exclusion of community
of property. Fortunately for spouses there are two other possible regimes that can
be functional for their marriage: the community of gain and loss and the community of
fruits and profits and income, and both of them are enacted in Civil Code. These
two regimes can be entered only by marriage contracts that state no other alteration
from the rules of these regimes of Civil Code.

2. Marriage contracts in Netherlands: juridical characters and establishment

Title 8 of the Book 1 of the Dutch Civil Code enacts Marriage Contracts.
Article 114 generates the possibility of two kinds of marriage contracts that can be
settled in two different periods of time concerning the marriage solemnization.
First there are the prenuptial agreements (I named them so for the simple fact that
they are created before the solemnity of marriage) which are made by the prospective
spouses prior to entry into their marriage.

Second there are the marriage contracts made by the spouses during their
marriage and I can name them postnuptial conventions (because they are created
already in a matrimonial state of affairs). The distinction is necessary for the
understanding of the effectiveness and enforceability, of those conventions, in front
of the courts and by the courts.

While the enacting of the prenuptial agreements does not need an approval
by a court order to be effective the postnuptial conventions (marriage contracts made
during a marriage) or the alteration of a marriage contract during marriage needs
the District Court approval (Art. 119, CC)’. Continuing the Court can give its full
or partial approval for postnuptial contracts only when there is no risk that creditors
would be prejudiced and when the contract respects the rules of mandatory law,
bonos mores, or public policy.

The primary relations between marriage contracts and matrimonial imperative
regime are given by articles 121 and 123, CC. There is stated that the parties may
derogate in marriage contracts from the provisions of matrimonial imperative regime
as long as they respect the mandatory law, bonos mores or public policy.

The other two matrimonial regimes the “’community of benefits and
income’’ and the “’community of profits and loses’’ are available only by means of
a marriage contract that stipulates the choice of one of them and does not derogate
explicitly or by the nature of the stipulations. These two regimes are regulated in articles
123-128, Code Civil, and represent the originality of the Dutch matrimonial law
because they are regulated as primary regimes while entering into force only when they
are chosen trough the instrument of a marriage contract by the consent of the spouses.
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3. The Dutch law rules for an effective marriage agreement: imperative
rules and limits.

3. a) Imperative rules and general limits

Primary imperative that I will talk about is connected with the formal
aspects of the marriage agreements and is presented by article 115, CC.: ¢’ In order
to be valid, marriage contracts must be entered into by notarial instrument””'’ . It is
obvious that the lawmaker was aware about the high importance of a marriage
contract for ones life and that this rule is made to protect the consent of future
spouses or actual spouses. The official and formal aspect of it can make the parties
to think harder at the consequences that the contract could and would include.

We also have seen above that if a prenuptial agreement is signed there is
no need for a court order while when a matrimonial agreement is signed the court
approval is mandatory.

The explanation of this can be found on a psychological and utilitarian
level. The psychological point is to be found between the spouses when one of
them can benefit more easily from the weakness of the other by means of ’trust’
and impose ‘hard clauses’ in the matrimonial agreement then when they would not
be spouses yet (the case of prenuptial agreements). Secondly, the utilitarian point is
designed to protect the creditors of one of the spouses or of both spouses from the
fraudulent behaviour of the partners by means of a postnuptial agreement. The
judge has also to check if the terms of the matrimonial agreement are not contradictory
with the rules of mandatory law, bonos mores or public policy.

An additional imperative linked to the formation of marriage contracts orders
that the persons consent have to be actual at the time the instrument is made (Art. 117, CC),
conversely ‘’power of attorney to enter into a marriage contract must be given in writing
and contain the provisions to be included in the marriage contract’” (Art. 115, CC)'" .

There are too rules with regards to the substantiality of the marriage
agreements and its limits. The parties can not derogate from the rights arising from
parental responsibility or from the rights conferred by law to a surviving spouse
and “’the parties may not provide that a spouse is committed to a larger share of the
liabilities than that spouse shares in the community property’” (Art. 121, CC).

3. b) The conditions for marriage agreements that state the ’community
of benefits and income’ and the ’community of profits and loses’’

Since in the Netherlands a marriage agreement can entail and provide exactly
and entirely one of the two complementary matrimonial property regimes I will try
to analyse marriage agreements which contract these out of the ordinary regimes.

Readily available are two main characteristics of these institutions: they
are designed by the Civil Code in a number of articles (Art. 123-128, CC) and they
can only be enforced by means of a marriage agreement that states their name and
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no alteration from what is written in the Civil Code. While the legislator named the
primary matrimonial property regime in Netherlands as ‘’statutory community of
property’’ these institutions are named as ‘’community of benefits and income’’
and “’community of profits and loses’’. This shows that they are ‘’communities’’
of matrimonial property regimes that can be established by marriage agreements.
They can be seen like the second and the third matrimonial property regimes or as
different schemes of the primary regime. The idea is that they function independent
from the statutory community of property, by their own rules, when they are
chosen by the spouses in a marriage contract.

Beginning with article 123 and article 128 the Civil Code unequivocally
says that when a community of benefits and income and a community of profits
and loses is agreed in a marriage contract articles 124-127 shall apply, as long as
there has been no derogation from them explicitly or by the nature of the stipulation
and they embrace the following main ideas.

A community of benefits and income and a community of profits and loses
shall comprise all property which the spouses acquire during the lifetime of the
community. We can already see that here is a difference between these complementary
communities and the imperative statutory community of property because the first
ones do not comprise the actual property of the spouses into the community, only the
future property of the spouses. There are as well some exceptions like hereditary
succession, bequests of gifts, some items of property gratuitously acquired and any
amount connected on a claim which does not form of community. In the community
shall enter all debts of the spouses excepting those which were present at the beginning
of the community or those strictly connected with the private property of the one of
the spouses.

Until now all this rules are applied for both of the complementary communities;
however there are some provisions which differentiate the community of benefits
and income from the community of profits and loses. In the case of community of
benefits and income the property and debts which belong to a business or profession
fall outside the community of benefits and income while contrary, for community
of profit and loses them enter into the community.

3. ¢) The conditions for marriage agreements that state a clause of
obligation in respect of netting income or capital

Some specific articles that treat the marriage contracts are speaking about
netting covenants that contain obligations in respect of netting income or capital.
These rules are not imperative and they only apply when there is no derogation
from them in a marriage contract that provides an obligation of a net income or
capital. The general rules for Netting Covenants are recognized by the articles 132-
140, CC, while the articles 141-143 established Periodical Netting Covenants and
Final Netting Covenants.
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The netting covenant system is applicable when there is a partial or an
entire separation of property'?. One of the most popular versions is the Amsterdam-
netting Covenant provided by more than 75% of marriage contracts. In this scheme
spouses have no community of property while the contracts say that, every year,
the surplus of the incomes of both parties will be netted on a 50:50 basis, after the
costs of joint households have been deducted"’.

4. (Non)/enforcement of prenuptial agreements in the Dutch legal system

Like in any contracts that belong to French Family of Civil Codes the
enforceability of marriage contracts is designed by two principles: “’pacta sunt
servanda’’ and ‘’res inter alios acta’’. These two principles explain the force of the
contract between spouses and the relativity of the effects of the contract for parties
and third persons.

Once more the effects of the Dutch marriage contracts can be distinguished
as there is a prenuptial agreement (before marriage) or a postnuptial agreement
(after the solemnization of marriage). Concerning prenuptial agreements the date of
the solemnization of the marriage is central because this is the date when they enter
into force (Art. 117, CC), while the postnuptial agreements ‘’enter into force on the
date following that on which the instrument is executed unless the instrument specifies
a later date’” (Art. 12, CC).

Normally the third persons have to respect the marriage conventions on a
general principle of contracts while the marriage contracts can be raised against
third persons if the marriage contracts are opposable for them. The opposability in
the situation of Dutch marriage contracts is made by a public system of publicity:
Matrimonial Property Register. With reference to prenuptial agreements Article
116 of the Dutch Civil Code enunciates that provisions of the marriage contracts
(prenuptial agreements in this case) ‘’may be raised against persons who were unaware
thereof only if these provisions were registered in the Public Matrimonial Property
Register’’. This register is kept at the clerk’s office of the district court of the
jurisdiction were the marriage was officialised or at the clerk’s office of the district
court in The Hague if the marriage was entered into outside Netherlands (Art. 116, CC).
The situation of the publicity is slightly different when we move towards postnuptial
contracts. What has changed is the time that a postnuptial agreement has to be
registered in Public Matrimonial Property Register before the effects of the publicity
can appear. Article 120, CC institutes a period of fourteen days prior to the provision
of marriage contracts can be raised against third persons unaware thereof.

Beyond the rules from above a crucial principle that has a general application
for contracts in Netherlands is the good faith principle. This is stated in article 6:2(1),
CC and specifies that ‘a rule which would bind the parties by virtue of law, usage
or legal act shall not apply to the extent that under the circumstances this would be
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unreasonable by the standards of reasonableness and equity’'*. The principles of
reasonableness and equity now permit the courts to derogate from the Civil Code
when they find to be unreasonable to follow it'’.

Marriage contracts: English Report
1. The matrimonial imperative regime in England

In English law °’ formalizing a relationship has no automatic impact to the
parties property rights’'®, there is no “’matrimonial property regime ¢’ or better said
there is a regime of separation of property. During the marriage the spouses keep their
own property, but the property can be the subject to the courts’ wide distributive
powers if there would be a judicial separation.

“The rights of the parties must be judged on the general principles applicable
in any court of law when considering questions of title of property...while making
full allowances in view of [their] relationship>’'’. So even if the parties keep their
own property while being married, in case of a divorce in the ancillary relief procedure
the courts can split the property as they believe is fair in view of their relationship.

The Matrimonial Causes Act is the substantial law for divorce in England
and can be invoked for determining the rights and the interests of the spouses along
with the general principles of property law which are used to define the status of
the ex spouses about their property. Both property law and the principles applicable
on divorce invoke the concept of fairness'®. The next chapters will explore the law of
prenuptial agreements in England which imposes the most difficulties of enforcement
for English future husbands, leaving away the post-nuptial agreements and the
separation agreements that are easy to enforce in front of an English court'® under
sections 34 to 36 of the Matrimonial Causes Act (1973) and which do not represent
any complications at all.

2. Marriage contracts (Prenuptial agreements) in England: juridical
characters and establishment

There is a high percentage of marriages end in divorce, and couples, particularly
those marrying for a second time, want to make pre-nuptial agreements. Those
kinds of agreements are rare in English law, primarily because they are not directly
enforceable by the English courts®.

Pre-nuptial agreements, usually involve an agreement in contemplation of
the failure of the relationship, regarding the disposition of the parties’ financial
resources, what jurisdiction or forum is applicable and what limitations have the
parties for applying the exercise of the courts discretion®'.

In English law pre-nuptial agreements must be studied in connection with
the ancillary relief rules, established by Matrimonial Causes Act 1973, and with the
case law which deals with it, because this is the substantial law for divorce and
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implicitly for marriage agreements. Section 34(1) of the Matrimonial Causes Act 1973
provides that any provision in a maintenance agreements (the rule is applicable for
prenuptial agreements) between spouses which purports to restrict the right to
apply to court for an order for financial relief is void.

This is a very important principle recognized in the field of English matrimonial
conventions, and means that the court can regulate the spouses’ financial affairs
after divorce, and that the parties can not exclude the jurisdiction of the courts in their
agreementzz. Hyman v Hyman, 1929, was a case about a separation agreement, but
the decision of the court applies also for prenuptial or ante-nuptial agreements. The
husband tried to exclude the jurisdiction of the court to regulate their financial affairs,
paying the wife an amount of money for contracting that she was not entitled to
any different provision and that the jurisdiction of the court is excluded. An
agreement made in contemplation of future separation was considered contrary to
public policy in that time, while > Wife’s right to future maintenance is a matter of
public concern, which she cannot barter away.... Furthermore divorce was something
that changes statutes, necessitating the preservation of the court jurisdiction...”**.

The second principle which rules the matrimonial law is established under
Part 11 of the 1973 Act: <> Power of the courts to make financial provision and
property adjustment orders after dissolution of marriage’’**. These are imperative
rules and the spouses can not avoid them. When the courts make financial provisions
or property adjustment orders they have to regard to all the circumstances of the case:
(s. 25, MCA), Matters to which court is to have regard in deciding how to exercise
its powers: the income, earning capacity, property and other financial resources, the
financial needs, obligations and responsibilities, the standard of living enjoyed, the
age of each party, the conduct of each of the parties, if that conduct is such that
it would in the opinion of the court be inequitable to disregard it, etc.

Through all the circumstances and matters of the case or the “’conduct of
the parties’’ that courts have to take into account we can find the growing importance
of pre-nuptial agreements. Even if ante-nuptial agreements are not a binding law in
England, the courts could enforce them indirectly when they are doing the s. 25 exercise,
because they might be a very important circumstance of the case as long as they
actually are the conduct of the parties.

In H v H is the beginning of the concept that the courts will take into
account the prenuptial agreement as part of spouses conduct and the circumstances
in which it was established®. In K v K (Ancillary Relief: Prenuptial Agreement),
the couple who had one child separated after 14 months of marriage. They signed a
pre-nuptial agreement after receiving independent financial advice from their solicitors.
The court decided that the wife’s conduct in willingly signing the prenuptial agreement
was one of the factors to be taken into account and that it would not be unjust to
hold her to the terms of the agreement™®, but there were other important circumstances
for the case too, like the birth of a child.
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Hence I will reintegrate the prenuptial agreements in the English law for
the understanding of the prenuptials particularly issues, finding their limits, their
concrete enforceability and their legal effects.

3. The English law rules for an effective prenuptial agreement: limits
and imperative rules

First of all, in England, prenuptial agreements’ limits are developed by case
law, especially the rules under which a prenuptial agreement has all the chances to be
taken into account when the courts are dealing with s 25 exercise. Of course there are
few principles and imperative rules in statutory law, Matrimonial Causes Act, 1973.

When the parties are entering in a prenuptial agreement there must be:

-Full disclosure - there are cases where dimension of full disclosure was
developed”’ - in a case the husband had hidden his assets and entered into a prenuptial
agreement without full disclosure®®.

-Independent legal advice: as Ormrod L.J. said in underlined the situation
of “’possibly bad legal advise’’”. Before entering the agreement being legal advised
properly is a circumstance that must be taken into account, and the conclusion is that a
court would not put to much weight on the agreement made out of properly legal advice.

How close to the marriage the agreement was made, a 21 days before
rule? A rule which gives to the future parties of the agreement time and opportunity
to reflect on their decision, and consider the future implications of the contract with
calm, without any time pressure.

There should also be:

-No disparity of bargaining power, or no exploitation of it, and no pressure
by one party on the other: Ormrod L.J. in E v E.

-“’a recital to the effect that the parties wish to enter into legal agreement
with the intention to enter legal relations which will be treated as binding on them;
a recital setting out why the parties are entering the agreement;. a recital setting out
why the agreement is regarded as fair; <**°

-A provision for regular (say 5 yearly) reviews and in particular reviews
following the birth of children®'. This is a very interesting limitation of the agreements,
because the birth of a child it appears to be a very important factor of the case,
provided by Matrimonial Causes Act s. 25 (1) and by the courts decisions in K v K,
2003. Also the 5 yearly review even if there is no children must be done in order to
maintain the importance of the prenuptial agreement (in practice the prenuptials in
long marriages loose their weight). The courts developed this requirement in order
to impose fairness between parties.

-“’definition of any property regarded as non-matrimonial property (unmatched
Contributions, discrete business assets, inherited property), etc.”

Other principles and vital rules implied in a matrimonial contract, provided
by statutory law, are:
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- The parties of an agreement can not exclude the jurisdiction of the courts
regarding ancillary relief: 1973 Act provides the whole jurisdiction of the courts
regarding ancillary relief.

- The parties of an agreement can not limit the courts jurisdiction: 1973
Act set up a total power of the courts regarding ancillary relief.

- The convention between spouses must be valid under the other circumstances,
regarding the law of contract.

The very important idea is that the agreements must be fair, both procedurally
and substantively, at the moment of signing and at the time of performance.

4. (Non) enforcement of prenuptial agreements in the English legal system

For analyzing the concrete enforceability of the English prenuptial agreements
we will continue to study the prenuptials at the time of performance, because this is
the moment when the English courts exercise their power in order to enforce or not
the agreements. If all the procedurally and substantively conditions regarding the
formation were respected, the courts would now check the circumstances in the
moment of the performance, trough the eyes of the s.25 exercise, in order to entail
fairness between spouses. But if the procedurally and substantively conditions
regarding the formation were not respected then there are little chances for a court to
enforce the agreement. We should not forget that under the 1973 Act, the Prenuptial
Agreements are not binding for the courts, but they can be enforced indirectly because
they are a circumstance of the case.

So, which would be the most important conditions for a prenuptial agreement
to be enforced indirectly, or not to be enforced by the English courts? Those factors
are: the duration of the marriage, the birth of a child, the contributions which each
of the parties has made for the welfare of the family, the conduct of the parties and
any other new circumstances relevant for the case, that have appeared between
spouses since the marriage started.

In M v M, 2002 the couple who have one child entered into a prenuptial
agreement and divorced after five years of marriage. The judge held that the court
should decide what weight should be attached to the agreement treated as a
circumstance of the case, trough all the other circumstances. ’Even if the agreement
did not dictate all entitlement of the wife, was borne in mind as one of the most
relevant circumstances of the case. Other relevant factors in departing from equality
were the comparative shortness of the marriage and the fact that the husband had
created the family wealth’***. In K v K, 2003, the judge decided what legal effects
would have the prenuptial agreement taking into consideration the short marriage,
the birth of the child and that the wife did not contributed with anything to the
wealth of the husband.

A very important case which might change the perspectives of the prenuptial
agreements in England is Crossley v Crossley, 2007. The prenuptial agreement between
the parties was negotiated by experienced lawyers. The parties separated fourteen
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months after the marriage which was between mature adults, both of them had been
previously married and divorced and they had no children. Also the prenuptial
agreement provided that there will be retention of each of the parties of their
separate properties. Lord Justice Thorpe said: ‘this is a quite exceptional case on its
facts, but if ever there is to be a paradigm case in which the court will look to the
prenuptial agreement as not simply one of the peripheral factors in the case but as a
factor of magnetic importance, it seems to me that this is just such a case’**.

Thorpe LJ also said that the classification of the ‘Crossley prenuptial as
akin to a marital property regime which people enter into in continental Europe to
elect whether they should be separate or community property’>>. This case shows us

that the autonomy of the parties is increasing in English matrimonial conventions.

Marriage contracts: American Report

Having to do with 50 states and the District of Columbia in this part I will
present strictly the law of the United States that [ believe is the most representative for
matrimonial property relations. It is not possible in this research to compress all the
jurisdictions but is possible from a comparative standpoint to encompass the common
core in the Unite States and to set the basis for a new and more complex research.

1. Basic principles of the Matrimonial Imperative Regime in USA

The Supreme Court of the United States noted in Maynard v Hill (1888) that,
while marriage 'creates the most important relation in life, as having more to do with
the morals and civilization of a people than any other institution', it is a subject that
belongs to the control of the state courts and especially the state legislatures™®.

At the moment when Unites States were established as a colony the authority
to grant divorce was taken by the Parliament of England. Only after the Revolution
this decentralised control of marriage and all the institutions connected to marriage
in the United States has been taken by the States Legislatures being provided under
the Tenth Amendment of the Us Constitution. The American Federalist system allows
individual states to define everything from who may marry to when they can divorce®’.
There are authors who sustain that such a decentralised control of marriage and
divorce in unparalleled in any other nation®®. There are some acts that try to unify
or harmonise the law at a federal level like Uniform Premarital Agreement Act but
the field of matrimonial relations in regards to agreements about matrimonial property
and the matrimonial statutes themselves are still different organised. I will try to
contour first the common core of these matrimonial institutions throughout the
majority of states and then [ will analyse the law of the states with the most specific
and newest features.

Also in the United States is a high diversity of opinion of what marriage
and matrimonial relationships represent and for whom they are opened. Outside
hetero marriage which of course is recognised in every state there are different civil
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relationships like “’reciprocal benefits’’, ‘domestic partnerships’, ‘civil unions’ and
‘same-sex marriages’. Yet the marriage agreements can be presented as a common
core or representative law for the United States only if they are studied in accordance
with the UPAA principles as we will see in the next chapters.

2. Marriage contracts in USA: juridical characters and establishment

The emergence of marriage contracts in USA law can be explained from a
constitutional angle. There has always been a tension between federalism and states
rights because under the Constitution of the USA certain powers and prohibitions
were split between federal government® and individual states™. As part of this
equation the states were not allowed to develop legal rules that limit the individual
freedom to enter in contracts.

So from the very beginning the ground for marriage contracts was set
apart, of course with many limitations because marriage contracts had the cause in
marriage which was under the total control of individual states (this control has
been explained in the above chapter). Besides this the USA Constitution prohibits
the promotion of any kind of religion, the known principle of separation of state
from church. Motionless the courts in the early age refused to enforce marriage
contracts on the grounds that they are contrary to the good of the public and the
effect was that the judges were reflecting the religious ethic of their community.
Though once with the separation of church from state and with the new era of
values from the second half of the ninetieth century the first marriage agreement
was enforced in 1970.

An additional factor that facilitates marriage agreements is the ‘no-fault’
divorce, first introduced in California, increased the number of divorces in the
United States and this created the prolific field for the development of the marriage
agreements‘“.

In USA a typical marriage agreement that can be found in many American
States is known under the name of prenuptial agreement or premarital contract,
primary because they use to be made before the sacralisation of marriage. It was
defined as being a simple written contract that is formed before marriage regarding
the terms of the marriage*”. There are also postnuptial agreements and separation
agreements however even if these make part from marriage contracts they will not
be analysed because they are not regulated in the same way throughout American
States and the effort of comprising them would be to broad for this research.

The only marriage agreements that represent a common core in the Unites
States are Premarital Contracts which were regulated in the Uniform Premarital
Agreement Act (UPAA). The UPAA were drafted in 1983 by National Conference
of Commissioners on Uniform State Laws and they were adopted (or its parts) by
26 states and introduced in two more legislatures in 2005*. In the prefatory note of
the principles it has been explained their reason of being that is the existence of a
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substantial uncertainty as to the enforceability of the premarital contracts and the
lack of uniformity of treatment of them among the states*’. The Act contains
comments and explanation of each article and gives example of previous cases that
had to do with the same subject.

Even if the principles were not adopted by all American states or sometimes
was adopted a modified version of the UPAA, almost every state recognises the
institution of prenuptial agreements. Nevertheless the present research will focus on the
rules and effects of the prenuptial agreements established by Uniform Premarital
Agreement Act as long as this Act represents the modern law and the common core
in the United States.

The legal definition of the prenuptial agreements can be found in Section 1 of
the Act, Definitions: "Premarital agreement means an agreement between prospective
spouses made in contemplation of marriage and to be effective upon marriage’’. It is
obvious from this article that other agreements like postnuptial agreements or separation
agreements do not fall under UPAA. The UPAA defines also the concept of
property in subs. 2 of s. 1: "Property" means an interest, present or future, legal or
equitable, vested or contingent, in real or personal property, including income and
earnings. This subsection embraces all forms of property and interests therein®.

3. The USA law rules for an effective marriage agreement: imperative
rules and limits

The form of the premarital agreements *’...must be in writing and signed
by both parties. It is enforceable without consideration’’ (S. 2, Formalities, UPAA).
Looking forward to ascertain the content of the premarital agreement, exactly what the
parties may contract upon, the UPAA, in S. 3 Content, subs. a, presents an illustrative
and not exclusive list:

(1) The rights and obligations of each of the parties in any of the property
of either or both of them whenever and wherever acquired or located;

(2) the right to buy, sell, use, transfer, exchange, abandon, lease, consume,
expend, assign, create a security interest in, mortgage, encumber, dispose of, or
otherwise manage and control property;

(3) The disposition of property upon separation, marital dissolution, death,
or the occurrence or nonoccurrence of any other event;

(4) The modification or elimination of spousal support;

(5) The making of a will, trust, or other arrangement to carry out the
provisions of the agreement;

(6) The ownership rights in and disposition of the death benefit from a life
insurance policy;

(7) The choice of law governing the construction of the agreement; and

(8) any other matter, including their personal rights and obligations, not in
violation of public policy or a statute imposing a criminal penalty’**®.
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As the paragraph 8 from above states that the parties of a premarital agreement
can contract regarding all matters from the illustrative and not exhaustive list as
long as there is not a violation of public policy or of a statute imposing criminal
penalty. At the moment of adoption of the act, between states, was a disputed question
if a premarital agreement may rule in regards to spousal support*’, nevertheless the
Act did incorporate in subsection 4 from above the modification or elimination of
spousal support. This Section also incorporates a choice for the choice of law
governing the prenuptial agreement and the possibility to agree on the object of the
agreement as being any kind of property irrespective of the way it was acquired
that time that is not a violation of imperative norms.

Still the section 3 is ended by the subsection b that presents an expressive
limitation of the premarital agreements’ content in favour of the right of a child to
support, right that can not be adversely affected by these contracts.

Another idea about the effectiveness of a premarital agreement under UPAA
rules is what I would call from a civil law system perspective, the cause of the act.
In section 4 is stated that “’a premarital agreement becomes effective upon marriage’’.
Interpreted a premarital agreement under this Act can create effects only after a
solemnization of a marriage, in consideration of a marriage and never between people
that live together in any form but marriage.

Finally the effects of a prenuptial agreement can be terminated by revocation
or modified through an amendment. The form and the procedure is the same, it must
be a written agreement signed by both parties (S. 5, Amendment, Revocation UPAA).

4. (Non)/enforcement of marriage agreements in the USA legal system

The UPAA has an entirely section (6) dedicated to enforcement. As a
general idea in the enforcement section are presented the reasons why and when an
agreement is not enforceable. Normally these reasons of not enforceability are
established by principles of general law of contracts, however the UPAA has chosen to
codify them in order to harmonise the law of enforcement of the states that have
adopted the UPAA. Otherwise the UPAA would provide the same rules, content
for the agreements throughout the states while they would be enforced in different
ways and the scope of UPAA for harmonization would be perverted.

The party that wants to avoid the enforcement of a premarital agreement
must prove one of the ‘’not-enforcement reasons from section 6. These reasons are:
- not execution of the agreement voluntarily (S6, Subs. a), p. 1) -here by execution
is meant the consent given for the signing of the contract;

- If the agreement was unconscionable when it was executed (S6, subs. a),
p-2);

- Not providing a fair and reasonable disclosure of the property or financial
obligations of the other party before signing the agreement (S6, subs. a), p2) 1));
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- did not voluntarily and expressly waive, in writing, any right to disclosure
of the property or financial obligations of the other party beyond the disclosure provided
(S6, subs. a), p. 2) ii); and

- did not have, or reasonably could not have had, an adequate knowledge
of the property or financial obligations of the other party (S6, subs. a), p. 2) iii).

- If a provision of a premarital agreement modifies or eliminates spousal
support and that modification or elimination causes one party to the agreement to
be eligible for support under a program of public assistance at the time of separation or
marital dissolution, a court, notwithstanding the terms of the agreement, may require
the other party to provide support to the extent necessary to avoid that eligibility
(S6, subs. b)).

As we can easily recognise almost all the cases of non-enforcement are
actually general principles of contract law transposed to premarital agreements
which have to be respected in order to enforce premarital contracts.

For the understanding of the relation between the state law, UPAA and
enforcement of the contracts I will continue to present a case that underlines this
connection. As I already mentioned at least 28 states have adopted the UPAA or
parts of it. What is very important about this is that, even if the states did not adopt
the whole text of UPAA and they transformed it as for their system of law, they
have now statutory law about premarital contracts as well as comprehensive statutes
that cover the enforcement issues.

Marriage of Shanks (Iowa 2008) is a case about a prenuptial agreement
voluntarily completed by the wife under lowa’s UPAA and enforced by the State’s
Supreme Court*. The facts of the case were presented in front of the court as follows.
The agreement was drafted by the husband-to-be who was a lawyer and then presented
to the wife-to-be. In first draft was proposed a separate ownership of the spouses
assets gained before marriage and during the marriage and a joint ownership of the
marital house. The future husband advised his partner to seek legal advice from an
independent specialist. His future wife did go to a lawyer and made some adjustments
to the draft and after that she gave the draft back to her husband-to-be. Again the
husband-to-be made some small modifications to the draft and gave the draft to his
future wife, advising her in the same time to seek independent legal advice. The
wife-to-be signed the contract without going to a lawyer for legal advice and after
six days they have got married.

After the failure of marriage the man wanted to enforce the premarital
agreement. At the Court of appeal the man won his cause. First the Court of Appeal
explained that, in Iowa, premarital agreements have to be enforced in concordance
with lowa UPAA. Under lowa UPAA are three bases that can make an agreement
unenforceable: voluntariness, unconscionability and financial disclosure. For the
reason that lowa UPAA was modelled after UPAA, having the same scope of
increasing the certainty and enforceability and because in lowa was absent any
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other legislation in regards to premarital agreements the Supreme Court based its
interpretation of the case on the comments and purposes contained by the UPAA®.
In the case was not found any motive of non-enforceability.

Comparison and evaluation: Marriage Contracts

The structure of the research was presented in such a way as to easier the
comparative aspects of the countries by analysing the same institutions in each country.

A common core between Netherlands, England and USA of the recognition,
legislation and enforcement of marriage contracts is not hard to find because all the
countries have made and make progresses for the implementation, development
and protection of marriage agreements. The common core is to encompass more and
more rights for the future spouses that want to enter into matrimonial conventions.
Though each system uses its own tools the result tends to be the same: enlargement
of the freedom of the spouses in the contractual matrimonial field.

The country that has the highest level of legal certainty for the enforcement
of marriage agreements is Netherlands, where the contracts (both prenuptials and
post-nuptials) are treated on the same level in the Civil Code while in the United States
the states that managed to unify their legislation have done it only for prenuptial
agreements. On the third place of legal certainty is England because in English
Law a prenuptial agreement is not recognised (they are not an institution per se) by
substantial law only by the procedural law in the Ancillary Relief procedures, as a
circumstance of the case.

When it comes about the protection of third parties and creditors the
Netherlands protects very well the third parties and the creditors from fraud by
imposing a system of publicity for marriage agreements while USA and England
do not have special procedures like this.

The most similarities are identified among the institutions of marriage
agreements principally in relation to some parts of their formation, parties, content and
legal effects; especially between Netherlands and USA (states which apply UPAA law)
while England lines with them for more specific parts. These are the similarities: -all the
states require a written form of the premarital contract, the parties can be only the
future spouses and the agreement itself is made in consideration of marriage;

- if the contract is signed after marriage, it is named post-nuptial agreement,
and every country has different provisions than those for prenuptial agreements;

- the content of the contracts is mainly about matrimonial property of the
spouses and they change the matrimonial imperative regime of property;

- all the contracts have to respect the ‘’bonos mores’’;

- the parties may not derogate from parental responsibility;

- in all the contracts is present a principle of full disclosure of property; In
Holland this is possible by means of the principles of reasonableness and equity as the
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general principles that rules all contracts; In England the rule has been made by case law
while in USA it is provided by specific provisions for premarital agreements in
UPAA.

- in a way or another every country applies the general rules of contract
for the enforcement and interpretation of prenuptial agreements ;

Searching for the differences they may be clearly seen because the English
system of matrimonial conventions is unique, being developed by case law, and
this is why I believe that it endows with the most differences, namely in the
enforcement procedures.

These are the fundamental differences: - In Netherlands and USA the
prenuptial agreements are established by statutory law in the Civil Code and UPAA
respectively while in England they are not even recognised as an institution of
substantial law;

- In Holland the prenuptial agreements can provide for the substitution of
the matrimonial imperative system with another system of law while in USA the
prenuptials can provide only for another state system that has adopted the UPAA;
in England it is not possible to exclude the English law for the matters of ancillary
relief and implicitly prenuptial agreements ;

- In Holland exists a unified system of marriage agreements that recognizes
the same institution with the same substantial rules for both conventions, prenuptials
and postnuptials while in England is made a big difference between those two; in
USA the only unified law is the law of prenuptial agreements by means of UPAA.

- In England the enforcement of a prenuptial agreement is regarded only as
a circumstance of the case, a juridical fact, and it depends of the other circumstances
of the case like the birth of a child etc.

Despite the different historical and legal grounds on which the marriage
agreements were established by applying the principle of functionality in comparative
law I find the essence of the analysed institutions to be the same: to regulate a
different regime of property than the legal one.

Same-sex marriages and quasi marriages

A new trend that explains the philosophy behind the concept of family rights
is the functional perspective of the family. While the traditional view is encrypted in a
strict model of what family is, and only that formal model is provided and protected by
the law, the functional premise goes beyond formal family by embracing a dynamic
and revolutionary outlook. This rationale encompasses the idea of dynamic change
in law, dynamicity that reflects the changing social practices. According to this
theory the law has to reflect and assist ‘’actual family experiences and needs, rather
than as encouraging or mandating a particularly family form”**’. However the theory
has many flaws because is based on the ’we exist’” argument and in all cases the
choices to legalise same-sex marriages are politically related and not metaphysically
rationalised.
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Only in United States a survey from 2007 identified 780, 000 same-sex
couples while a survey from 2005 acknowledged that in 2000 more than 39% of
same-sex couples were raising more than 250 000 children™'.

The countries that ultimately have recognised rights for homosexual’s
couples are Australia, Canada, USA and UK which are out of the continent and
basically represent the common law system. In Continental and Civil Law Europe
the Netherlands and Belgium have introduced marriage, quasi-marriage and semi-
marriage to same-sex couples, other six countries have introduced quasi-marriage-
Denmark, Norway, Sweden, Iceland, Finland and Netherlands or semi-marriage-
France, Belgium and Germany’. There are also countries where marriage, quasi-
marriage or semi-marriage is present only in some of their provinces - Spain,
Switzerland, Canada, United States, Australia, and Argentina- or countries where
same-sex couples are recognized as registered partners: Hungary and Portugal®.

The next reports will explore the law of one of the promoters of same-sex
marriages the Netherlands that represents the Civil Law System and one of the
most conservatory systems of law, English law that has implemented new features
vis-a-vis same-sex relations and represents the Common Law in Europe. From
outside Europe I will try to find the common core of USA law.

1. Dutch same-sex marriage and quasi-marriage

Holland together with Norway can be considered the promoters of same-
sex couples for the reason that they are among the first countries in Europe which
have decriminalised the homosexuality in 1970-1974*. In 2001 the Netherlands
was the first country in the world that has recognised the institution of same-sex
marriage in the civil code®® by two acts: Act on the Opening up of Marriage and the
Act on Adoption by Persons of the Same Sex. The Civil Code of the Netherlands
states now in Art. 30(1) that a “’marriage can be contracted by two persons of
different sex or of the same sex’’.

Other legislative modifications that entered into force in 2001with the
scope of implementing into the whole system of law the institution of same-sex
marriage are: The Adjustment Act of March 8, 2001 and the Act of October 4,
2001. The role of the Adjustment Act of March 8 was to “’adjust the language of
the legislation other then civil code’’*. The idea was to replace the gender words
like “’'mother’” and “’husband’’ with non-gender words like “’spouse’” and “’parent’’.
With the Act of October 4 has been introduced in the Civil Code of Netherlands a
new article (253sa) that considers the non-extension of the presumption of paternity to
children born to same-sex married persons. This provision is strictly restricted to
lesbian couples as long as only same-sex couples constituted by women can give
birth to a child ’It would be pushing things too far to assume that a child born in a
marriage of two women would legally descend from both women. That would be
stretching reality. The distance between reality and law would become too great.
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Therefore this bill does not adjust chapter 11 of Book I of the Civil Code, which
bases the law of descent on a man-woman relationship’’ this was encompassed in
the Explanatory Memorandum for the Act on the Opening UP of Marriage”’.

The logic consequences of this rule are that the female partner of the
female mother can have joint parental responsibilities only if a man has legally not
recognised that child.

In Dutch law the married partner will not automatically obtain the legal
status of a parent and the inheritance law rules can not apply; only if the female
partner of the mother of the child goes to a process of adoption will obtain the legal
parent status™ .

The second difference between marriage and same-sex marriage is about
the inter-state adoption. Even though the adoption is possible for the same-sex
couples in Netherlands, the inter-country adoption was banned in order to not have
negative reactions from countries sending children to Netherlands for inter-state
adoption®®. Away from these two differences (presumption of paternity and inter-
state adoption) the official conditions for marriage between same-sex and hetero-
sex pairs are precisely the same.

2. English same-sex marriage and quasi-marriage

In England the recognition of the homosexual couples came along with the
statutory law and not with the case-law. The Civil Partnership Act 2004 (CPA),
entered into force in December 2005, has created a new formal status by granting
virtually identical rights to marriage®. But the English conservative society did not
fell with all in front of the ‘functional family’ theory and the law does not
recognise the same-sex civil marriage.

There are at least two important sources of law which clearly established
that a marriage is an institution between two people of a different sex: Hyde v Hyde
‘one man and one woman to the exclusion of all others’ and the Matrimonial Causes
Act 1973 section 11 ‘a marriage is void -c) that the parties are not respectively
male and female’. The CPA sets out the civil partnership which is a new legal
relation in English Law and it is recognised only for the same-sex couples. Not
recognising for the opposite sex couples the institution of civil partnership can be
seen as a form of discrimination against heterosexuals®'.

CPA is a humongous law of 264 sections, from which 83 are about
England and Wales, each of it having one or more paragraphs. It is a very complex
act that sets rules for every single aspect of a civil partnership in high resembles
with marriage. Starting with the formation procedure and going trough dissolution,
nullity and other proceedings while ending with property and financial arrangements,
civil partnership agreements and children. First article states that “’a civil partnership is
a relationship between two people of the same sex”®.
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The formation of civil partnership is made by registration and any party
who is already in a marriage or registered partnership can not be eligible to register.
Two people are considered to be registered partners once they have signed the civil
partnership document at the invitation and in company of a civil partnership registrar
and in presence of each other and two witnesses (S.2, CPA). Under the same section is
forbidden to use the religious service in the same time the civil partnership registrar
is officiating at the signing of a civil partnership document. This provision is seen
as discriminatory because different sex couples can register their marriage and
participate in a ceremony in the same time.

There are many other proceedings to be respected by future civil partners
almost like in the case of marriage: notice and proposed civil partnership and
declaration (S.8, CPA), the notice of proposed partnership (S.21, CPA), proposed
civil partnership to be publicised (S.10, CPA), Dissolution of civil partnership which
has broken down irretrievably (S.44, CPA) nullity-Grounds on which civil partnership
is void (S.49, CPA), separation orders (S.56, CPA) etc. Also for property orders
and financial relief the conditions are the same as for marriage. The civil partners
have the same rights for parental responsibilities and adoption like spouses have.

3. USA same-sex marriage and quasi marriage

Even if DOMA® has been adopted by many American States there are
authors which believe that the homosexual rights can be resulted from social rights
movements “’The civil rights movement in American politics has provided a model
for other social movements seeking rights recognition and social change and spills
over transnationally as the fundamental idea of rights claiming and rights seeking
has roots throughout the liberal democracy”’®.

A recent comparative study from 2008 about same-sex relationships in the
United States has divided the American States in three categories. First group of states
are the states that ban the same-sex marriage and other same-sex relations -Alabama,
Arkansas, Georgia, Idaho, Kansas, Kentucky, Louisiana, Michigan, Nebraska, North
Dakota, Ohio, Oklahoma, South Carolina, South Dakota, Texas, Utah, Virginia and
Wisconsin-their state Constitution has been amended in order to prohibit any union
other than hetero relations®. In second class are analysed the states in which the
law does not recognise the same-sex marriage while in some of these states other forms
of same-sex relationships are accepted-Colorado, Hawai’i, Mississippi, Missouri,
Nevada, Oregon, Tennessee, Arizona, California, Connecticut, Delaware, Illinois,
Indiana, Iowa, Maine, Maryland, Minnesota, New Hampshire, North Carolina,
Pennsylvania, Vermont Washington and Wyoming- from these group Hawai’i, Oregon,
California, Connecticut, Maine, New Hampshire, Vermont and Washington have
introduced legislative schemes for the registration of same-sex relationships®. The
last group of states are those which did not codified a regulation against the recognition
of same sex relationships and which recognise to a certain level the same-sex
relationships-Massachusetts, New Jersey, New Mexico, New York and Rhode Island.
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It is easy to see that the states in the USA are divided in many categories
and that a common core about the recognition of same-sex relationships is hard to
find. For instance the State of Hawai’i recognises the same sex relationships under
the organization of ‘reciprocal benefits’ which is a scheme that permits the registration
also for hetero couples. Reciprocal benefits are defined as being ‘a legal partnership
between two people who are prohibited from marriage’® ; legal partnership for
which the state has opted to provide the rights of the partners in the statutory law.
Other states like California, Maine, New Jersey, Oregon, Washington and the District
of Columbia legalised the domestic partnership term that was associated with a
registration scheme that offers fewer rights than a civil union, even if this is not
always the case®™. In Connecticut, New Hampshire, New Jersey and Vermont one can
find the institution of civil union which in most of the cases offers the same rights,
the same obligations and responsibilities, as spouses from regular marriages have.

Same sex marriage in USA was implemented in Massachusetts and
California law by the Supreme Courts. In Massachusetts the case the changed the
view was Goodridge v. Department of Public Health and the rationale of the decision
was based on the constitutional provisions: ‘’The Massachusetts Constitution affirms
the dignity and equality of all individuals. It forbids the creation of second-class
citizens’’ while the definition of civil marriage was given ‘civil marriage to mean
the voluntary union of two persons as spouses, to the exclusion of all others <.
The same was the case in California with the Supreme Court decision in so called
In re Marriage Cases where the Court had to answer if a differentiation between
marriage of different-sex couples and the domestic partnership of same sex couples
is unconstitutional. After the Court found that the same-sex couples have the same
substantial constitutional rights keeping a distinction of names between institution
of marriage and domestic partnership would ban the same-sex couples from the

“historic and rightly respected designation of marriage”*”.

Comparison and evaluation: Same sex marriages and quasi marriages

I have found the institution of same sex marriage implemented in Netherlands
and the states of Massachusetts and California. In all these three states the same sex
marriage is treated almost the same as marriage. In Holland the same-sex marriage
is legalised by statutory law while in USA this has been done by case law.

The common core of the countries, which do not recognise same sex marriage,
is to legalise a scheme of quasi marriage that provides for the homosexual couples
“matrimonial rights’’ like in England and some of the states from USA. In Holland it
is possible for a homosexual couple to enter in a marriage or in a registered partnership
as well as the heterosexual couples, while in England the registered partnership is opened
only for homosexuals. The USA has a very diverse law, with the starting point of the
countries which adopted DOMA; or with countries which recognise a quasi-marriage
scheme only for same-sex couples; some of the states recognise it for both couples and
finally some states provide same sex marriage along with quasi marriage schemes.
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The differences between the types of registered partnerships are a matter
of quantity -of rights- and not of quality-because they represent the same juridical
institution- the civil recognition of a relationship.

Conclusion

We saw that applying the principle of functionality, of comparative science,
the law figures that were studied in this comparative research tend to have the same
function: marriage contracts modify the legal matrimonial property regime while
the same-sex marriages and quasi marriages provide the civil law recognition for
the homosexual relationships. The differences found between the countries are a
matter of “’moral values’’ or legislative option.

In Netherlands a marriage agreement is a compact institution that includes
in the same time the prenuptial and postnuptial contracts while in England these
contracts are of a different figure. The USA has managed to unify only the premarital
conventions (UPAA) and this is the reason why they represent the common core.

Marriage for same-sex couples was found only in Netherlands, Massachusetts
and California. England has the civil partnership which in the end provides almost
the same rights as marriage does. In USA many countries are against homosexual
relationships and they have adopted DOMA, while many others have different schemes
of quasi-marriages.

The answer for the main question is Netherlands. Holland has the highest
liberty for entering in marriage agreements and same-sex marriages. Every aspect
of the institutions is codified in Civil Code which gives for the partners lots of
possibilities for their contracts or marriage. Marriage contracts, marriage and registered
partnerships are opened for every person regardless of their sex. Netherlands has as
well the highest legal certainty because of the fact that it has a complex codification
and the persons who are involved in this kind of law know how the courts would
enforce it.

However England has a spectacular system for the enforcement of prenuptial
agreements because they are only seen as a juridical fact. USA also is special
because it has created DOMA and UPAA.

I conclude with the idea that the freedom in civil matrimonial relations is
in direct proportionality with moral values behind the law.
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Pentru literatura juridica din Romania si, in special, pentru literatura dreptului
international public, cursul universitar al Doamnei Profesor Raluca Miga-Besteliu
reprezintd un eveniment care meritd remarcat. Lucrarea este rezultatul unei cercetari
stiintifice implicate si al indelungatei experiente didactice pe care autoarea a
dobandit-o in calitate de profesor de drept international public la Facultatea de Drept
din cadrul Universitatii Bucuresti. Lucrarea face parte din categoria putinelor cursuri
universitare de referintd publicate in domeniu si contribuie Tn mod semnificativ la
recuperarea rolului si al locului cuvenit dreptului international public in formarea
oricarui jurist autentic.

Cursul este structurat in doud volume care, intr-un spatiu de peste 400 de pagini,
oferd o prezentare completd, actuald, clard si pertinentd a principalelor regimuri
juridice care insotesc sistemul dreptului international public.

Volumul I este alcatuit din sapte capitole care trateaza: natura dreptului
international public, regimul juridic al subiectelor specifice dreptului international
public si al altor entitati care participa la raporturi juridice in societatea internationala,
regimul juridic al izvoarelor dreptului international in general si al tratatului international
in special, competentele statului asupra persoanelor si asupra teritoriului, dreptul
marii §i regimul juridic al spatiului cosmic.

Volumul al II-lea, alcdtuit si el din sapte capitole, prezintd tema solutionarii
pasnice a diferendelor si a raspunderii internationale a statelor, expune regimul juridic
general al organizatiilor internationale interguvernamentale si, in acest context, descrie
in extenso specificul Organizatiei Natiunilor Unite, al institutiilor specializate din cadrul
ONU, precum si evolutia sistemului de securitate colectiva creat prin Carta ONU.
In plus, acest volum dedici un capitol distinct organizatiilor europene si euroatlantice.

Prezentarea si analiza problematicii pe care o presupune tematica organizarii
internationale, in planul dreptul international public, constituie unul dintre elementele
distinctive ale acestui curs, care il detaseaza printre lucrarile de gen.

In contextul evolutiei istorice a organizatiilor internationale, sunt identificati si
analizati trei ,,factori hotératori” care au determinat aparitia, proliferarea si diversificarea
organizatiilor internationale: ,,necesitatea prevenirii razboiului si reglementarii regulilor
purtarii acestuia” (p. 58), ,,interdependentele care apar in procesele de dezvoltare a
natiunilor” (p. 58) si ,,efectul conjugat al noilor probleme cu care se confruntd societatea
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internationald, ale caror proportii globale nu pot fi supuse decat unui tratament global (...)
cresterea populatiei, saracia si alimentatia, controlul deteriorarii mediului, epuizarea
unor resurse, valorificarea resurselor marine, utilizarea spatiului cosmic” (p. 59).

Din ratiuni didactice, lucrarea prezinta si analizeaza elementele constitutive
ale organizatiilor internationale intr-o manierd deductiva, pornind de la definitiile
pe care G. Fitzmaurice si Bindschedler le-au dat organizatiilor internationale.

O importanta aparte este acordatd analizei actului constitutiv al organizatiilor
internationale, caruia i se subliniaza caracterul de acord cu dubla naturi: ,.el este un
tratat multilateral intre state si, in acelasi timp, instrumentul juridic fundamental in
baza céruia se constituie si functioneaza organizatia internationald, ca subiect nou
de drept international. Datorita acestui specific, un astfel de tratat difera de tratatele
obisnuite din punct de vedere al elaborarii, intrarii In vigoare, interpretarii, admiterii de
rezerve sau modificarii” (p. 68).

Sunt prezentate temeiul personalitatii juridice a organizatiilor internationale,
limitele acestei personalitdtii juridice §i opozabilitatea ei, fatd de membri si fatd de
statele terte. In acest context, este de remarcat faptul ca autoarea atribuie tuturor
organizatiilor internationale o personalitate juridica obiectiva: ,,In privinta opozabilitatii
personalitatii juridice a organizatiei internationale fata de statele terte, nemembre
ale respectivei organizatii, potrivit unei reguli cutumiare a dreptului international,
enuntatd si in art. 34 al Conventiei de la Viena privind dreptul tratatelor, un acord nu
creeaza prin el nsusi nici obligatii si nici drepturi pentru un stat tert, fara consimtdmantul
acestuia. Ar pdrea deci cd opozabilitatea personalititii juridice a organizatiilor
internationale, in raporturile acestora cu tertii, ar depinde de recunoasterea acesteia de
catre terti. Dar personalitatea organizatiilor internationale nu este, dupa cum se exprima
Curtea referindu-se la ONU «pur si simplu» o personalitate recunoscuta doar de statele
membre, ci «o personaliate internationala obiectivay, cu alte cuvinte opozabild erga
omnes” (p. 74-75).

Actul constitutiv reprezinta si temeiul legal al capacitatii juridice de care se bucura
organizatiile internationale pe teritoriul fiecarui stat membru, pentru a-si putea
atinge scopul si pentru a-gi exercita functiile. Personaliatea juridicd de drept intern
a organizatiilor internationale decurge asadar din actul lor constitutiv si este opozabila
tuturor statelor membre, insa ,,fiecare stat poate sa recunoasca aceasta personalitate
asa cum este ea prevazuta in actul constitutiv, dar poate si s-o largeasca sau s-o
restranga, fie In baza unui acord international, fie In baza unei legi interne” (p. 75).

Sunt prezentate formele de manifestare a personalitatii juridice de drept international
a organizatiilor internationale si principalele probleme legate de fenomenul dizolvarii
organizatiilor internationale. Sub acest ultim aspect, practica internationald heterogena
si absenta unor reguli cu valabilitate generala genereaza concluzia ,,cd fiecare caz
cunoscut de dizolvare a unei organizatii internationale 1si are regulile sale, aceasta
si pentru faptul ca decizia de a dizolva o organizatie, de a crea una noua sau de a
amenda actul constitutiv al unei organizatii existente este in mare parte determinata
de considerente de ordin politic” (p. 81).

182

SUBB lurisprudentia nr. 3/2009



BOOK REVIEWS

Lucrarea explica si subliniazd caracterul voluntarist al participarii la activitatile
organizatiilor internationale si prezintd modurile de dobandire si de pierdere a calitatii
de membru, precum si formele participarii unor organizatii internationale la activitatile
altor organizatii internationale, atunci cand intre obiectivele lor existad puncte de
interferentd. In acest context este analizata si posibilitatea unei organizatii internationale
de a participa la activitatile altei organizatii internationale in conditii de egalitate cu
statele membre ale celei din urma; raspunsul este cautat in studii de caz, precum
participarea Agentiei Internationale pentru Energie Atomica la centrul regional de
radioizotopi pentru Orientul Mijlociu sau statutul Comunitatilor Europene in cadrul
Organizatiei Mondiale a Comertului.

De asemenea, lucrarea prezintd pe spatii largi structura si functionarea organi-
zatiilor internationale si analizeaza forta juridica a hotararilor adoptate in cadrul acestora.

Un loc aparte in ansamblul tematicii dedicate organizatiilor internatioanle este
rezervat Organizatiei Natiunilor Unite. Istoricul acestei organizatii determind revenirea
la Societatea Natiunilor, la actele premergétoare constituirii ONU si chiar la cautarea
paternitatii expresiei ,,natiunile unite”. ONU este descrisa ca ,,0 organizatie cu vocatie
universala, atat In ceea ce priveste entitatile sale -state suverane-, cat si domeniile in
care se implicd, scopul sau principal fiind mentinerea pacii si securitatii internationale”
(p. 123). Sunt prezentati membrii organizatiei §i statutul lor juridic, cele sase organe
principale si organele subsidiare ale ONU, cu alcatuirea, functiile si competentele lor,
organizarea lucrarilor si adoptarea hotararilor.

In contextul sistemului de securitate colectiva sunt analizate limitele utilizarii
fortei In dreptul international contemporan: principiul interzicerii recursului la forta
si exceptiile instituite de Carta ONU, modalitdtile de utilizare a fortei In cadrul
sistemului de securitate colectiva creat prin Carta ONU, limitele acestui sistem si
solutiile din practica internationald. De asemenea este invocata si discutatd problema
legitimei aparari anticipate, din perspectiva luptei impotriva terorismului international
si a Incercarilor de a controla proliferarea armelor de distrugere in masa.

O alta ,,normd noud” a dreptului international contemporan si una dintre solutiile
de reformare a sistemului de securitate colectiva instituit de Carta ONU in 1945 este
consideratd si obligatia internationald de a proteja, formulata cu scopul de a permite
organizatiei mondiale sd raspunda cat mai bine ,,amenintarilor, provocarilor si
schimbarii” (p. 166) cu care se confruntd societatea internationald contemporana.
In temeiul acestei obligatii, ONU ar urma sa intervina printr-o ,,«o0 actiune colectiva
hotarata», in temeiul Capitolului VII al Cartei, din partea Consiliului de Securitate”,
,»in cazul unor violari masive ale drepturilor omului, cum ar fi: genocidul, incalcarea
normelor dreptului international umanitar, purificarile etnice sau alte crime impotriva
umanitdtii”, ,,in situatiile in care se dovedeste ca: 1) autoritatile nationale nu pot
sau nu sunt dispuse sa asigure protectia propriei populatii impotriva unor asemenea
grave ncalcari ale drepturilor omului, iar 2) recursul la mijloacele pasnice aflate la
dispozitia Consiliului de Securitate apar ca inadecvate” (p. 167).
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Lucrarea prezinta si principalele elemente care individualizeaza fiecare dintre
institutiile specializate din sistemul Natiunilor Unite, precum si caracteristicile Agentiei
Internationale pentru Energia Atomica (AIEA), in virtutea raporturilor speciale ale
acestei din urma cu Consiliul de Securitate, cu Adunarea Generala si cu Consiliul
Economic si Social.

Un capitol distinct este rezervat organizatiilor europene si euroatlantice: Consiliul
Europei, Organizatia Tratatului Atlanticului de Nord (NATO), Organizatia pentru
Securitate si Cooperare in Europa (OSCE). Fiecare dintre aceste organizatii este
prezentata retrospectiv si evolutiv, sunt descrise scopurile si principiile fondatoare,
structura institutionala si procedurile de admitere, este subliniat rolul lor in spatiul
relatiilor internationale si al dreptului international public.

Alaturi de temele clasice, care pot fi anticipate in orice curs de drept international
public, lucrarea surprinde, agadar, printr-o abordare extinsa si de profunzime a regimului
juridic al organizatiilor internationale, caruia i sunt dedicate cinci din cele sapte
capitole ale volumului II. Expertiza autoarei in problemele juridice pe care le implica
fenomenul organizdrii internationale a fost confirmatd, de altfel, si in monografia
sa ,,Organizatii internationale interguvernamentale” aflata, in 2006, la a treia editie.

Fiecare capitol al cursului este urmat de o ,,anexa pedagogica” in care se reiau,
succint, trimiterile bibliografice si jurisprudenta internationald relevante pentru tema
prezentatd, precum si termenii si expresiile juridice specifice. In plus, prin intermediul
unor intrebari si teme de dezbateri, fiecare ,,anexa pedagogica” constituie un dosar
aplicativ al informatiilor teoretice prezentate si oferd pretextul unor analize mai
largi si aprofundate ale subiectelor propuse. Prin aceasta, lucrarea se prezinta ca un
instrument stiintific util nu doar celor care au primul contact cu domeniul dreptului
international public, ci si celor care doresc sa-si imbogateasca ori sa-si aprofundeze
cunostintele anterioare.

Cursul are la baza un bogat aparat bibliografic, alcatuit din lucrari doctrinare de
referintd, instrumente internationale §i hotdrari judiciare ori arbitrale. De asemenea,
el cuprinde un index detaliat al notiunilor juridice abordate in cuprinsul sau, care
permite cititorului localizarea rapida si exacta a chestiunilor de interes personal.

Lucrarea Doamnei Profesor Raluca Miga-Besteliu este un curs complet, care se
recomanda printr-o distinctie de ansamblu, prin claritatea prezentérilor, prin pertinenta
explicatiilor si prin acuratetea informatiilor oferite, prin analiza precisa si ,,la zi” a
dreptului international public si, nu In ultimul rand, prin caracterul accesibil al
discursului stiintific. Exercitiile incluse in dosarele aplicative ale temelor prezentate sunt
bonusuri daruite cititorului implicat, care aduc mai multd lumina textului si invita
la noi cautari.

Datorita acestor calitati, cele doud volume ale lucrarii Drept international public,
reprezinta un material de referintd esential oricarei biblioteci juridice si, nu mai putin,
un instrument util oricui doreste sd-si largeasca si sa-si aprofundeze intelegerea
dreptului international public.

Asist. DIANA OLAR
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Gheorghe Mihai, Fundamentele dreptului .(IV) Probarea in dreptul pozitiv,
Ed. C.H. Beck, Bucuresti, 2008, 376 p., prefatd Emil Moroianu

Gheorghe Mihai este un nume consacrat in doctrina de specialitate, mai ales prin
varietatea i consistenta temelor abordate, extrem de bine ancorate in contemporaneitate.

Fundamentul epistemologic al probarii este subliniat de autor, motiv pentru
care aratd ca “proba §i probarea nu constituie un apanaj al disputelor judiciare, ci au o
extensie mult mai mare... tin de cunoastere”. (pag. 75) Prin prisma mai multor
stiinte, probarea este astfel o disputd conceptuald si tehnica de ordin filosofic, logic,
etic, psihologic, sociologic. Interferenta dreptului cu morala si religia, inclusiv pe taram
probator, este un pretext pentru autor de a sublinia chintesenta si totodatd neajunsul
major al democratiei, si anume imposibilitatea impunerii valorilor, principiilor si
constiintei prin votul majoritatii, care astfel nu pot fi generate prin acte normative, fie
ele interne sau internationale. In acest sens, amintim adagiul extraordinar: “o prostie
sustinuta de mai multi, tot prostie rdmane.”

Probarea judiciara, aflatd la interferenta intre procedura civild si cea penala,
se Inscrie perfect in problematica Fundamentelor dreptului, prin abordarea unitara
si sistematicd a autorului. Aceasta este si nota particulara a lucrarii, comparativ cu
alte abordari unilaterale din materia probaérii care ating adiacent aceastd tema sau o
circumscrie exclusiv in sfera dreptului procesual civil sau procesual penal. Pe de alta
parte, unitatea metodologica a probarii in ambele procese, civil si penal, nu-1 impiedica
pe autor sa evidentieze critic notele disparate in materia probarii din cadrul celor
doua proceduri. (pag. 131)

Se remarca de la inceput finetea rationamentelor si dimensiunea filosofica a
lucrarii. Reflectia filosofica in cercetarea juridica reprezintd asadar firul conductor
al lucrarii, cu temerara intrebare “Ce este adevarul?!”, care confera originalitate si
consistentd lucrdrii. Cu atit mai valoroasa este abordarea, cu cat probarea ca proce-
dura trebuie fundamentata pe adevdr, ceea ce subliniaza prevalenta substantialului
asupra proceduralului, §i nu viceversa, ceea ce reprezinta tocmai curentul actual in
domeniul dreptului.

Abordarea filosofico-juridica impune, totodata, trasarea foarte precisa a conceptelor
si imbogateste considerabil registrul operei. Astfel, in circumscrierea termenului de
“probare”, convingerea, axata pe destinatar, nu se suprapune conceptual cu demonstratia,
axata pe obiecte formale. Autorul arata ca bagajul filosofic este fundamental dreptului,
care presupune un aparat conceptual propriu, al caror continut trebuie bine delimitat si
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clarificat. Lucrarea devine, in acest sens, un apret al probarii juridice. Aceastd pedanterie
a autorului ar putea fi considearata de unii ca un exces sau abuz de conceptualizare.

Implementarea normelor juridice in raporturile sociale, in vederea rezolvarii
diferendelor, implica probarea. Se subliniazd importanta probarii ca adevar factual si
juridic. In acest context, este foarte bine ales motto-ul capitolului intitulat "Realizarea
dreptului pozitiv”’: “Nu este suficient sa faci dreptate, ci trebuie sa se si vada ca ai
facut dreptate.” - Lord Hewart — ( pag. 31)

Integrarea probarii in Fundamentele dreptului tine de problematica determinarii
adevarului juridic. Este de subliniat adevarul — valoare al propozitiilor cognitive
care formeaza obiectul probarii. Tot in capitolul “ Problema adevarului; adevarul
judiciar”, autorul atinge tangential institutia autoritatii lucrului judecat, pusa in paralel cu
probabilitatea concluziilor, care dobandesc astfel un carcacter “ apodictic adevarat”.
(pag. 122)

Testarea juridica, diferita de cea factuala, are 1n plus retorica discursului care,
de exemplu, prin “argumente emotionale, nu rezonabile”, poate pleda pentru razboiul
din Irak. (pag. 134) Fundamentarea dreptului se realizeaza, in acest caz, ca utilitate,
nu ca adevar. Una este realitatea factuala si alta este caracterul adevarat sau fals
despre aceasta.

In capitolul “Despre principii si reguli ale probarii” se remarci cu prisosinti
acuratetea autorului care surprinde identitatea falsa intre regula si principiu, prima
avand caracter imperativ, pe cand principiul doar orientativ, precum si “deformarile
practice”, pornind de la conceptele operate. Astfel, “continutul legal al principiului”
conduce la falsa idee ca exista o latura legala si una nelegala a principiilor juridice,
ceea ce pledeazd inca o datd pentru necesitatea acuratetei termenilor utilizati si
circumscrierea atentd a conceptelor juridice. (pag.151)

Autorul surprinde caracterul formal al egalitatii din norma juridica, considerand
ca “principiul echitétii umanizeaza formula juridica a egalitatii, fiind calea de legatura
dintre normele din sistemele de drept si categoriile moralei naturale, conexand dreptul
legal, normativ cu dreptul metalegal, natural in asa fel ca imbogateste unilateralitatea
normei juridice.” (pag. 158) Autorul demitizeaza, totodatd, conceptul de “avocat
bun” — care este 1n stare sd gaseasca chichite ale legii (pag. 180) - fard a fi interesat
de problema fundamentald, cea a adevarului. Autorul aratd faptul ca probele, sub
aspect formal, sunt egale, dar sub aspect psihologic, devin ierarhizate.

“Excursul istoric in tema probarii” confera autorului prilejul de a ilustra
mijloacele de proba utilizate de-a lungul timpului, cu relevarea anacronismul unor
probe, cum ar fi tortura - mijloc de proba de exceptie in problema terorismului. Autorul
considera o falsa metamorfozare a unor probe, cum este cea a ordaliei apei sau focului,
care isi regiseste corespondentul in caracterul irational din testul poligrafului,
utilizat 1n zilele noastre.

Autorul arata ca probarea judiciard presupune o relatie triadica, prin interventia
judecdtorului care are obligatia de a starui in scopul aflarii adevarului. Procedura
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contradictorialitatii presupune argumente si contraargumente partizane, astfel incat
judecétorului 1i revine rolul, prin impartialitate, de a separa “graul de neghina”, arta
ascultarii fiind esentiald in vederea atingerii acestui obiectiv. (pag.180) Din nou,
autorul separa conceptul de impartialitate, de care trebuie sa faca dovada judecitorul,
de notiunea de obiectivitate, despre care nu poate fi vorba In materia probarii,
avand in vedere implicarea subiectilor umani in operatiune. Impartialitatea fata de
parti trebuie fundamentata, in opinia autorului, pe trei repere conjuncte: instanta e
reprezentanta puterii etatice, a constiintei sociale si a interesului general.(pag. 209)
Autorul remarca faptul ca justitia, in calitate de serviciu public, este “subsistem al
statului” si “subsubsistem* al politicului (pag. 210), iar arta constd in stabilirea
echilibrului dintre nevoia de impartialitate §i cea de promovare a interesului politic.
“Neutralitatea sociald a judecétorului mai Inseamna rezistenta absoluta fata de presiuni
externe politico-economice, riscandu-si chiar interesele personale, bunurile, viata.”
(pag. 332) - se desprinde imaginea judecatorului - erou, nu a judecatorului - marioneta.

Aprecierea probelor reprezintd “pivotul sistemului probator”, care trebuie sa
se bazeze pe diferite coordonate, si anume verosimilitate, pertinentd, concludenta,
utilitate, care devin astfel conditionari ale libertatii probelor.(pag. 186-188) Ideea
centrald in materia probarii este cd numai propozitiile cognitive pot forma obiect al
activitatii de probare.

Autorul atinge adiacent aspecte precum exproprierea pentru utilitate publica,
pedeapsa cu moartea si ridicd, n acest context, problematica hotararii judecatoresti,
corecta sub aspectul procedurilor si interpretarilor, dar imorala. (pag. 324-325)

Cucereste, de asemenea, plasticitatea exprimarii autorului. Citam, 1n acest context,
ironia fina a la Moli¢re:”’publicitatea legii creeaza o prezumtie absoluta de cunoastere a
ei, orice persoand, nolens volens, fiind considerata jurist chiar in pofida dorintei ei”
(pag.305), respectiv fascinatia drepturilor omului “regasite” in politic: “binefacerile
drepturilor omului, palite de culorile politice pe care le vadesc majoritatile
parlamentare”(pag. 108). Justul dincolo de rigorile legii are uneori pentru juristi, in
conceptia autorului, valoarea unor “struguri acri” (pag. 325), termenul rezonabil
este un “cuvant care spune totul si nimic” (pag. 330), iar rostirea dreptului nu
inseamna cd judecatorul este numai “gurd”, fard minte. (pag. 340) Judecatorul are
un rol dual activ, atat in privinta probelor, cét i in privinta normelor, pe care le
interpreteaza - “judecatorul are, nu este putere”. (pag. 328)

Marea subtilitate a rationamentelor juridice, permanenta pedanterie lingvistica
releva un autor pasionat de ceea ce face, care transpune pasiunea sa in lectura vie,
antrenanta a lucrarii. Subliniem, 1n acest sens, nota particulard a probarii surprinsa
de autor, care arata faptul ca “starea obiectiva se asociaza cu evaluarea subiectiva;
in aceasta consta fascinatia probarii judiciare”.(pag. 74) Fascinatia cercetarii realizeaza
0 pasionantd incursiune stiintificd, In masura sa capteze receptorul. O abordare,
chiar in cadrul unei note de subsol, devine astfel o mina de aur de idei, care deschide
drumul spre noi demersuri stiintifice.
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Dezbaterile pe teren probator reprezintd un instrument esential al infaptuirii
justitiei, astfel Incat lucrarea suscitd interes atdt pentru teoreticienii cat si pentru
practicienii dreptului.

Finetea rationamenelor si problematicile actuale ridicate de autor valideaza
o adevarata bijuterie juridica, astfel incat proba valorii stiintifice este incontestabila.

Lucrarea reprezinta, in esentd, o interpretare de profundis a ceea ce Inseamna
drept si justitie, prin prisma probarii, tratatd in maniera extrem de pedanta de catre
autor.

Dr. MEDA BOROSTEANU
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